SALT LAKE
ESTATE
PLANNING
COUNCIL
AGENDA

2017 FALL INSTITUTE




SALT LAKE ESTATE PLANNING
COUNCIL AGENDA

2017 FALL INSTITUTE
8:00 am to 8:30 am Registration and continental breakfast Ballroom C
8:30 am Welcome/Introduction Ballroom C
8:30 am to 10:00 am Keynote Speaker- Sam Donaldson Ballroom C

2017 Federal Tax Update

10:00 am to 10:15 am Break

10:15 am to 11:45 am Keynote Speaker-Sam Donaldson Ballroom C
Contemporary Estate Planning

11:45 am to 12:00 pm Break

12:00 pm to 1:00 pm Lunch Speaker- Alema Harrington Ballroom C
Utah Jazz Organization

AFTERNOON SESSIONS 15T BREAKOUT

1:10 pm - 2:10 pm

#1 PRACTICAL AND CREATIVE USES OF
INSURANCE AND FINANCIAL PRODUCTS
IN PLANNING
Presenter: Boyce Lowery Ballroom C

#2  AVOIDING FIDUCIARY PITFALLS
Presenter: Steve Tingey Tucson

#3 ADVISING CLIENTS ON BUY/SELL
AGREEMENT OPTIONS
Presenter: Mark Astling Sun Valley

2:10 pm - 2:20 pm BREAK




2:20 pm - 3:20 pm

#1

#2

#3

3:20 pm - 3:30 pm

3:30 pm - 4:30 pm

#1

#2

#3

AFTERNOON SESSIONS 2ND BREAKOUT

PLANNING FOR DIGITAL PROPERTY
Presenter: Will Harnish Ballroom C

WHAT TO DO ON THE SECOND DEATH WHEN
NOTHING WAS DONE OF THE FIRST DEATH
Presenter: Rylee McDermott Tucson

BALANCING THE NEEDS OF INCOME AND

REMAINDER BENEFICIARIES THROUGH

ASSET ALLOCATION AND INVESTMENT

MANAGEMENT

Presenters: Doug Wells, Matt Krull,

Thomas Mecham Sun Valley

BREAK

AFTERNOON SESSIONS 3RD BREAKOUT

FIXING BROKEN ESTATE PLANS
Presenter: Jonathan Hoagland Ballroom C

WHAT TO DO ON THE SECOND DEATH WHEN
NOTHING WAS DONE OF THE FIRST DEATH
Presenter: Rylee McDermott Tucson

ADAPT, CHANGE OR DISAPPEAR
Presenters: John Bird & David York Sun Valley

4:30 pm ADJOURN




Salt Lake Estate Planning Council

2017 Officers
Matthew L. Egnew, President
Scott Poelman, Vice President (Institute Chair)
Mark Morrise, Secretary

Doug Wells, Treasurer
Kerry Wangsgard, Past President

Second Year Board Members
Jerry Bregg
Michael I. Poulter
Doug Wells
Eric Whiting

First Year Board Members
Jill Corrigan
Jeff McClean
Brent Moore

Lisa Perry




The Salt Lake Estate
Planning Council wishes
to thank the
2017 Gold Sponsor

THE
McCULLOUGH
GROUP




AN

THE MCCULLOUGH GROUP
ATTORNEYS AT LAW ————

“The Name in Estate and Business Planning.”

Estate Planning Practice Areas Business Practice Areas

The McCullough Group is committed to protecting The McCullough Group provides strategic advice
and securing your legacy. Our attorneys provide and counsel to help companies effectively
skilled and comprehensive guidance and support confront their business planning and

at every stage of the estate and business planning organization challenges.

process.

+  Wills and Revocable Trusts

+ Asset Protection Trusts

« Probate and Estate Administration

« Sales and Gifts to Defective Grantor Trusts
to Avoid Estate Tax for Multiple Generations

+  GRATs (Grantor Retained Annuity Trusts) to
Defer Receipt of Income on Sales of Businesses

« Succession Planning for Estate and Business

+ Foundations

+ Business, Real Estate, Tax Planning

About THE MCCULLOUGH GROUP

Located in Salt Lake City, Utah, The McCullough Group is a premier law firm representing closely held
businesses, entrepreneurs, individuals, real estate developers, investors, and other entities throughout Utah.

+ TaxPlanning
« Business Entities and Structures
Business Planning & Corporate Formation
«  Mergers &Acquisitions
« Finance
«  Business Succession
« Real Estate
« Dispute Resolution and Litigation

OUR OFFICE CALL 801-530-7359 OR
405 S. Main Street, Suite 800 P 801.530.7359 VISIT WWWTMGLAW COM

Salt Lake City, Utah 84111 E info@tmglaw.com TO SCHED ULE AN APPOINTMEN T.’




Because no two clients are
ever the same™

e

Snell & Wilmer is proud to suppaoct the
Salt Lake Estate Planning Council 2017 Fall Institute.

Understanding
what makes you unique.®

www.swiaw.com

WILLIAM D. HARMSH | BOY 257.1546 | WHARMISH@SWLIUN COM
GATEWRY TOWER WEST | 15 WEST SOUTH TEMPLE | SUITE 1200 | SALT LAKE OITY, UT 34307
DEMVER |LAS VEGAS | LOS ANGELES | LOS CABOS | DRANGE COUMTY | PHOEMIX | REMD | SALT LAKE CITY |TACSON

We would also like to thank our 2017
Silver Sponsor

SNELL & WILMER
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A BIG THANK YOU TO OUR
PATRON SPONSORS

Albion Financial Group
Deseret Trust Company
Fredericksen Murri
LME Tax & Accounting Services
Mass Mutual
Olympus Wealth Management
Pinnock, Robbins, Posey & Richins

- WSRP
York Howell & Guymon





Boyce F. Lowery, CLU, ChFC

President, Suncrest Strategic Advisors, Inc.

Who We Are

Today, the Suncrest Advisors team includes insurance professionals, ESOP experts, financial
planners, wealth advisors, attorneys, investment bankers, business brokers, lenders, captive
insurance company experts, life settlement brokers, tax professionals, valuation professionals
and others in their particular field of expertise.

Through one firm, you have access to independent professionals from various fields, all of
whom have one thing in mind — to best serve your needs through a collaborative effort. As
problem solvers by nature, we enjoy helping people who, like ourselves, have worked hard,
achieved success, and want a secure future.

Many of our clients tell us that they recognize how much we care about their goals, and how
comprehensive our services are. Our clients understand there are many potential pitfalls with
life insurance and other financial strategies, and they value the expertise and advice we bring to
the table. And as my team includes independent professionals, like myself, our clients can feel
confident knowing that our independence provides them the very best in relevant advice.

About Boyce

Boyce Lowery is a 40-year veteran and established expert in the insurance industry. The owner
of Suncrest Advisors, he aims to provide financial security and peace of mind. Along with more
than four decades of experience, he is a Chartered Life Underwriter® and a Chartered Financial
Consultant®.

boyce@suncrestadvisors.com
Office: 801-676-0146
Cell: 801-244-1531






Life Insurance in the Business Market

¢ Funded Buy-Sell Agreement

o Entity Purchase
Cross Purchase
Hybrid Agreement
Trusteed Cross Purchase
Life Insurance LLC

O O 0 O

Major Issues to Consider in a Buy-Sell Agreement
1) The Buy-Out Triggers
2) The Buyer
3) Valuation and Methodology
4) Terms of the Purchase
5) Tax Considerations

¢ Personal Planning
o Maximum Funded Life Insurance — Cash Accumulation, Tax Free Cash Flow

o Income Replacement, Debt Retirement, College Expenses, Special Needs, etc.

o Estate Planning

¢ Collaterally Assigned Life Insurance — to Meet Bank Requirements for Loans
Outstanding

o Key Person
o Protect Business
© Reward Select Employees
Golden Handcuffs
Supplemental Executive Retirement Plan (SERP)
Executive Bonus or Double Executive Bonus
Various Forms of Deferred Compensation
Split Dollar
e Endorsement Split Dollar — Economic Benefit Regime
o Collateral Assignment — L.oan Regime

» Employee Stock Ownership Plan — ESOP
o Bank Required Life Insurance
o Retirement of Seller Financing
o Repurchase Obligation Funding

¢ Policy Audit
o Ownership and Beneficiary Designations

o Competitive, Potential Better Options
o |RC Sec. 101(j)

¢ Group Whole Life and Tax Deductible Individual Whole Life Where Applicable

s Simplified Issue 10 year Involuntary Term Life (only one qualifying question, no
exam)





By Boyce F. Lowery, CLU, ChFC

Whether you are looking to exit completely or just slow down, every responsible business owner
needs an effective exit plan. There are a lot of things to take into consideration when
strategizing your eventual departure, from ongoing leadership to valuation to taxes.

What if there was a way to step out of your business at your own pace while maintaining full
control? What if there was a ready and willing market that will provide you full fair market value?
What if you could defer capital gains taxes from the sale of your company stock indefinitely and
turn your business into an income tax-exempt entity going forward?

You can! All of these things are possible with an Employee Stock Ownership Plan (ESOP).





What Is An Employee Stock Ownership Plan?

These plans were sanctioned by ERISA (the Employee Retirement Income Security Act) way
back in 1974. An ESOP is a qualified defined contribution retirement plan where the assets of
the plan are invested in the sponsoring company’s stock.

ESOPs provide the opportunity for three very compelling tax benefits. First, they include a
dollar for dollar deduction to the sponsoring company for the full purchase price of company
stock from you, the selling shareholder. Second, when properly structured, all or any portion of
the capital gains tax otherwise payable by the seller can be deferred indefinitely and even be
completely eliminated if death of the seller occurs prior to proceeds of the sale having been
disqualified from IRC Sec. 1042 capital gains protection. This is accomplished by meeting all
the terms and conditions of IRC Sec. 1042, which stipulates the rules to gain the advantage of a
tax free exchange of stock being sold through an ESOP transaction. By following the
applicable rules, the stock of your company can be tax free exchanged for other stocks, bonds
and/or notes of USA based companies

Third, a 100% ESOP owned company can be 100% free of federal income taxes and state
income taxes as well in all but a few states.

With an ESOP, you get to maintain full control of the company until you have been fully paid.

This is true even if the deal is structured to pay you in full or in part by a note payable over a
number of years.

For your employees, an ESOP is a potentially terrific benefit for their eventual retirement as they
will end up being the beneficial owners of the company with no out-of-pocket costs. This can
have a positive effect on employees by creating an ownership culture which improves employee
satisfaction and creates a more enjoyable workplace.

When is an ESOP a Good Fit?

ESOPs work best for companies that have:
e One or More Business Owners who desire partial or full liquidity
20 or more full time employees
Business value of $5,000,000 or more or net income of $1,000,000 or more
Five year history of profitable operations
Strong second line management
Good revenue and earnings history to help the company secure financing, if desired

If your company meets the above specifications, then an ESOP will probably work for the
business. But will it work for you? It should if you would you like to:

e Immediately liquidate your holdings in the company

e Sell your stock over 5-10 years on a tax-free basis

o Diversify your holdings in the company on a tax-free basis while maintaining controi of
the company





Gain a “second bite of the apple” after payment of the seller notes
Improve business performance through equity incentives
Share equity in the company with employees to attract, retain and reward your workforce

An ESOP Success Story — Construction Company

Background

Work includes highway and bridge
construction, overlay projects, water/
sewer construction, and sewage
treatment plant construction

e C Corporation

+ 4 shareholders

¢ Approximately 21 non-union employees

« Company value $20,000,000
Goal

s Shareholders looking for an exit

strategy over time

s Corporate tax relief

s Employee retention & motivation

+« Maximize retirement benefits
Solution

ESOP 1042 election to defer capital
gains tax was not desirable

Due to company specific
circumstances, IRC 1202 tax treatment
offered combined capital gains tax rate
of 8.625%

Establish an ESOP Trust

All shareholders will sell 100% of their
stock to the ESOP

Sellers will receive cash and notes in
exchange for selling their stock
Warrants will be issued to selling
shareholders

immediate S Corporation election

Benefit to Client

Owners received $600,000 cash at
closing

12 year seller notes totaling $19.4
million at a 4.5% interest rate (life of
loan interest = approx. $6.4 million)

To reward/incentivize sellers for taking
subordinated notes, shareholders
received 800,000 warrants

At the end of the seller note period the
projected value of warrants is estimated
to be $7.9 million

As a 100% S Corp ESOP owned
company, 100% of future profit will not
be taxed from that point forward

Over the next 12 vears the corporate
tax savings are estimated to be over
$29 million

Tax savings cover the entire cost of the
stock sale and continue indefinitely





A Second ESOP Success Story — Consulting Firm

Background

Goal

¢ B 8 2

Business and litigation consulting firm
Financial, accounting, regulatory, and
engineering consulting services
Offices in 7 states

C Corporation with approximately 75
employees

4 shareholders plus 13 Incentive Share
Participants

Company value $27,300,000

Tax-free liquidity for shareholders
Sale to Incentivize Share Participants
Employee retention & motivation
Corporate tax relief

Solution

Establish an ESOP

All shareholders will sell 100% of their
stock to the ESOP

Company will borrow $12,500,000 in
senior debt

Balance will be funded by seller notes
with a low interest rate to lessen the
burden on the Company
Shareholders elect IRC 1042 to
avoid/defer capital gains tax on stock
sale

Following year of stock sale Company
will elect 8 Corp status

Accelerated release of shares to
participants to reward employees
Employment agreements will be
executed between the Company and 17
key personnel

Benefit to Client

L

Owners received

$12,500,000 cash at closing for stock
sale down payment

15 year seller notes totaling
$14,800,000 at 2.25% interest rate (life
of loan interest = approx. $2.7mm)

At the end of the seller note period the
projected value of warrants is estimated
to be over $12,000,000

Sellers avoid $8,900,000 in capital
gains tax

As a 100% S Corp ESOP owned
company, 100% of future profit will not
be taxed from that point forward

Over the next 15 years the corporate
tax savings are estimated to be over
$47,000,000





How | Can Help

| believe that ESOPs are a hidden gem for business owner exit planning. If you think an ESOP
might be a good option for you and your company, give me a call at 888-827-0146. We can
schedule a free and confidential consultation either over the phone or in person. | can answer
any questions you may have and we can determine if an ESOP might be the exit strategy that
you've been looking for.

About Boyce

Boyce Lowery is a 40-year veteran and established expert in the insurance industry. As the
owner of Suncrest Advisors, he aims to provide financial security and peace of mind to business
owners, executives and professionals, and high net worth individuals across the United States.
Along with more than four decades of experience, he is a Chartered Life Underwriter® and a
Chartered Financial Consultant®
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While business owners may want to reward the employees who are critical to their business, the solution will

Key Employee Benefit Plans

vary based on their business needs and what is most important. Some of the available solutions include

variations of Executive Bonus, variations of Deferred Compensation and Split Dollar plans. The best solution

will depend on a variety of considerations.

Key Consideration

Executive Bonus

Deferred
Compensation

Split Dollar

Funded by Employer Employer and/or Employer and/or
employee employee
Policy owner Employee or Trust Employer or Rabbi Employer, employee or
Trust third party

Income tax deduction

Each year a

Each year a benefit is

Only in unique situations

for the employer contribution is made paid

Cost recovery No Yes Yes
available to the

employer

Written agreement No, unless there is a Yes Yes

required

cash value restriction

Complexity of plan None to low Most complex Moderate to complex
administration

Subject to IRC 409A No Yes Yes, if employer-owned
Subject to IRC 101(j) No Yes Yes, if employer-owned
Contributions taxable Yes No Depends on the

to the employee ownership and structure
Can reduce No Yes No
employee’s current

adjusted gross income

Retirement benefits No Yes Depends on the
taxable to the ownership and structure
employee

Employee’s survivor No Yes Depends on the
benefits subject to ownership and structure
income taxes

Benefits excluded from No No Depends on the

the employee’s taxable
estate

ownership and structure







ADAPT, CHANGE
OR DISAPPEAR

David R. York, Esq., CPA
York Howell & Guymon
6405 South 3000 East Suite 150
Salt Lake City, Utah 84121
david@yorkhowell.com

John Bird, CFA, CFP, MBA
Albion Financial Group
812 East 2100 South
Salt Lake City, Utah 84106
jbird@albionfinancial.com






SHIFTING GENERATIONAL VIEWS ON ESTATE PLANNING

: For hundreds of years, the views and perspectives on estate planning and
inheritance went virtually unchanged.

" Wealth transfer was primarily done in the form of passing on skills/trades or
land. Both were a transfer of opportunity.

" Parents saw inheritance as an obligation and they typically sacrificed their
own lifestyle and standard of living to transfer additional assets to successive
generations.

: Beginning with the Baby Boomer generation, these views have begun to
fundamentally shift.





Defining the Terms
Greatest/Silent/Mature Generation

= Those born between 1927 and 1945

- In general, they married for life, avoided debt, wife/mother stayed at home,
and they lived below their means.

. Had on average 3.6 children

. Experienced at least some of the Great Depression and W\






Defining the Terms
Baby Boomer Generation

Those born between 1946-1964

. Fall into two general categories. The first half of the generation was marked
by the change the World “hippies” of the 60s and 70's and second half was
marked by the "yuppies” of the 80s.

= They tend to view life much less conservatively than the prior generation.
Divorce, debt and working mothers became much more mainstream and
acceptable.

. Had on average 2.1 children






Review of Surveys

: The following survey findings are combined from the following:

The 2015 U.S. Trust Insights on Wealth and Worth® survey of HNW individuals and families
. Allianz American Legacies Pulse Survey from 2012

. Forbes Magazine, 3/22/16, “Why the Wealthy Do Not Implement Their Estate Plans”

. CNBC Millionaire Survey, 7/22/2015

. UBS Wealth Management Survey, Fall 2014






Greatest/Silent/Mature Generation and Estate Planning

75% consider wealth transfer important

o

34 34% have already begun the process of wealth transfer during life

22% believe that they "owe" their children an inheritance

©

60% Only 607% say they have had in-depth discussions with their
children on wealth transfer.

In the process of transferring $12 trillion






Baby Boomer Generation and Estate Planning

49% 49% consider wealth transfer important

9% have already begun the process of wealth transfer during life

3% believe that they “owe” their children an inheritance

72% 72% plan on doing their estate planning differently than their parents

oJololo

Will ultimately transfer $41 trillion in assets
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WHAT BABY BOOMERS CARE LESS ABOUT

—+—Greatest Generation  —#—Baby Boomer
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WEALTH TRANSFER

GIVING NOW

OWING AN INHERITANCE






Strings Attached

Percent of parents who plan on specifying what their
children should or can use their inheritance for by age:

@ 157
@ | Ages 56 to 69

32%

Age 55 and under






The Importance of Legacy

(49%) of Baby Boomers said that 57% of Greatest/Silent
49% talking about Legacy made the  B7% Generation agreed
prospect of death less scary. with that statement

of Baby Boomers agreed with the

following statement: ‘It is extremely o (53%) of the Greatest
important to me that future 53/0 Generation agreed
generations remember my parents with that statement.

and what mattered to them.”

(86%) of Boomers ranked

preserving family history and o
memories as more important that 74/°
financial wealth transfer.

(74%) of Greatest
Generation agreed
with that statement.






WHAT BABY BOOMERS CARE MORE ABOUT

—+—Greatest —#—-Baby Boomer
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SPECIFIC PROVISIONS FOR USE PASSING HUMAN CAPITAL PRESERVING FAMILY HISTORY
OF INHERITANCE






=

Google Ngram Viewer

: When you enter phrases into the Google Books Ngram Viewer, it displays
a graph showing how those phrases have occurred in a corpus of books
(e.g., "British English”, "English Fiction®, "French”) over the selected years.

: Results are shown based on the percent of time a particular word or

phrase is used in a book, so it takes into account increases in the number
of published books.
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Google Ngram Viewer
Term: Legacy
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Google Ngram Viewer
Term: Impact
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Google Ngram Viewer
Term: Inheritance
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Other Survey Findings

While seventy five percent (75%) of wealthy parents say it is /\
(o)

75% important to leave an inheritance to the next generation, 20%

only twenty percent (20%) agree strongly that their children \/
will be prepared to handle the wealth they receive.

Although fifty four percent (54%) of the wealthy believe their /\
. 54% family would benefit from developing a formal set of 10%

principles to guide the purpose and meaning of their
wealth, only ten percent (10%) has done so. \_/

Nearly two-thirds (66%) of wealthy parents have disclosed
66% little or nothing about family wealth to their children, largely
N because of concern that it will affect their work ethic and
family privacy.






Views on Relevance and Planning

50%

Nine out of ten (90%) of affluent families
surveyed said that their estate plan did not
deal with their goals, wants, and
objectives.

One-half (50%) of affluent families think
that their estate plan is too complicated.





Survey Summary

R Baby Boomers are substantially less interested in
N transferring assets multi-generationally and outright than

their parents.

q@ In general, Baby Boomers do not see inheritance as an
obligation they have towards their children.

4 X The Baby Boomer Generation will ultimately transfer four
times more assets than the Generation before them.





Survey Summary

« Baby Boomers are far more concerned than the prior Generation with:
‘Legacy”
« Their own current lifestyle
« The potential negative effect that inherited wealth will have on the next generation

« Although family cohesion and family satisfaction is greatly improved
when parents discuss their planning with the next generation, there is
great reluctance to do so.

« Clients do not see their estate planning as a tool for advancing their goals,
values, or beliefs.






How to Retool Your Practice

1. Recognize that Estate Planning is Life Planning

« While the estate planning process has traditionally been an interaction between a
client and attorney focused on tax efficient transfer of wealth the process can be
used to accomplish much more. We hope to help clients transfer values along with
wealth.

« Client values can serve as a framework for the planning process yet surfacing values
can be a challenging process. Be willing to ask about these values.

« For some clients opening the door to a discussion of values with children may be
difficult. The estate planning process can help. The health care directive and living
will are life planning documents - they outline the type and degree of care a client
would like to receive. They can also serve as a great tool to open a discussion of
personal values with children and grandchildren.






How to Retool Your Practice

1. Recognize that Estate Planning is Life Planning (continued)

* Trusts and Powers of Attorney are life planning documents - they may outline the
financial priorities of the client and can serve as a discussion document for sharing
values relating to money with children and grandchildren.

» Discussing values as expressed through estate planning documents provides color
and texture to client families. Clients may also benefit from bringing their children
into the conversation with trusted advisors. These advisors may have decades long
relationships and can offer the children a unique perspective on their parents. "Of
course such interactions must not violate client confidentiality requirements,






How to Retool Your Practice

2. Break the Silence.

Although attorney-client privilege is one of the hallmarks of a client relationship with
their estate planner, that confidentiality and accompanying silence often extends to
the beneficiaries and too frequently causes significant problems.

Not dealing with sticky issues during life leads to a lack of family cohesion, broken
relationships, and even litigation.

It's critical that families address these issues while parents are still living as opposed
to waiting until death. This is another area where a professional family consultant or
coach could provide invaluable assistance.





The Sound of Silence
Percentage of survey respondents who:

Had Planning

54% Discussed the planning with their heirs

| 347% Discussed the planning in detail






The Cost of Silence

Eighty nine percent (89%) of beneficiaries who knew the

80% estate plan details report that they were very or extremely o

satisfied with the process of distribution versus sixty five 68%
percent (65% ) of those who did not know:.

Eighty five percent (85%) of families with no unresolved issues
85 at parents death reported being very or extremely satisfied
57 with their parents estate planning versus thirty seven percent

(37%) in families with one or more unresolved issues.

37%






The Reasons for Silence

The primary reasons
why parents don't

discuss their estate
planning with their
children:

It doesn't feel like a pressing issue (43%)
| don't want my offspring to count on the inheritance (32%)
| don't want my children to feel entitled to wealth (27%)





The Reasons for Silence

The primary reasons
why children don't

ask their parents
about their estate
planning:

The family doesn't talk openly about financial issues (46%)
| t does not feel like a pressing issue (31%)
| do not want to appear greedy (23%)





How to Retool Your Practice

3. Importance of Credibility - Be Ready and Willing to say
No/Get out of the way

m There is never a right time to stop financial support for a child.

: Their hardships and challenges will trigger a desire to help. But setting the
expectation that "no” will happen and then following through is essential if we hope
to help form fully functioning financially independent adults.

: Learning comes from experience. Experience comes from making mistakes and
resolving them. Children need a chance to gain experience.






How to Retool Your Practice

3. Importance of Credibility - Be Ready and Willing to say
No/Get out of the way (continued)

n We want them to lead their own lives yet they can't do that as long as parents are
engaged in their significant decisions.

: They will plot a different course than what their parents would choose for them. It is
essential to give them the freedom to make their own way.

: No one ever became a good driver exclusively through observing from the
passenger seat.






How to Retool Your Practice

4. Add Purpose to the Planning

: Nine out of ten (90%) affluent families surveyed said that their estate plan did not deal
with their goals, wants, and objectives.

: Before starting to draft any estate planning documents, consider helping your client
and their family draft a vision statement and a mission statement.

: If the collective can understand the shared core values, establish a vision and mission,
not only can that help to drive the estate plan but it will also add to the ability to make
a positive multi-generational impact.

: A motto and and mission statement can be incorporated into a purpose of trust
provision that gives guidance and direction to future trustees and beneficiaries.






Entrusted Planning - When Planning is Aligned with Purpose

Family Purpose Estate Planning






How to Retool Your Practice
5. Inheritors Benefit From Skin in the Game

« Family legacies are more likely to be perpetuated if the focus is on creating a next
generation of Stewards of Wealth rather than just passing along assets.

« We tend to value those things we work for more than those things we are given. Seek
out appropriate benchmarks for inheritors to meet - clearly these need to be matched
to each individual and families need to be acutely aware of potential unintended
consequences,

« Create opportunities for inheritors to learn the ropes with less significant dollar amounts
where the consequences of inevitable mistakes will not be devastating.






How to Retool Your Practice

5. Inheritors Benefit From Skin in the Game (continued)

« Build clear expectations into family wealth transfer and where possible create a situation
where beneficiaries earn ownership of family assets.

« Help clients understand that the complex business they own and operate was not
always that way. They likely started small and their skill set grew as the business grew:. It
is not rational to expect their child to know on day one (or year one) what has taken

them a lifetime to learn.






How to Retool Your Practice

6. Ask Technicolor Questions

When interviewing a client about their estate planning objectives, start by getting a
flavor for who they are, what they believe, and the details of their family.

These questions could include asking the following: Describe your children and their
passions, interests, struggles, and triumphs. What does money mean to you? If you
could pass on one piece of advice to your heirs, what would it be? If you could leave
one thing as a lasting legacy to the next generation, what would it be? If you could

see into the future to a family gathering 30 years from now, what would you want it to
look like?





YORK

QUESTIONS?
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Then the dragon ate the prince, but
his trust lived happily ever after.
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Reading Sl
the Will

"To my loyal estate planning attorney, I
leave my children a complicated series of
trusts that will generate huge legal fees.”

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Overview

» Reasons to Modify an Estate Plan

= Ways to Fix a Broken Estate Plan
= Statutory judicial modification
» Statutory nonjudicial modification
= Document terms
= Common law or other powers

* Two Underutilized Tools
* Nonjudicial settlement agreements
= Common law decanting

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Reasons to Modity
an Estate Plan






Reasons to Modify an Estate Plan

Mistakes, Ambiguities, Administration
= Correct a drafting error
Modernize trust provisions
Change trust situs and/or governing law
Divide or merge trusts
Reduce administrative costs
Add corporate trustee’s administrative provisions
Trustees and successor trustees

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Reasons to Modify an Estate Plan

Beneficiary related reasons
= Grant or limit a power of appointment
Limit a beneficiary’s right to receive information
Eliminate a beneficiary
Change a pot trust to separate shares
Special needs trust for a remainder beneficiary

Protect trust property from beneficiary’s creditors,
divorce, addiction

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Reasons to Modify an Estate Plan

Tax reasons
= Settlor has unused estate and GST tax exemptions

= Change from grantor trust to non-grantor trust (or vice
versa)

= Have beneficiary be taxed as owner of the trust

= Move to a jurisdiction that has lower state income tax
and/or no state estate tax

= Use grantor’s or beneficiary’s GST tax exemption

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






How to Fix a
Broken Estate Plan






How to Fix A Broken Estate Plan

Trusts: Statutory judicial modification

= Modification or termination of irevocable trusts by
consent if settlor not living (75-7-411(2))

= Unanticipated circumstances or inability to administer
trust effectively (75-7-412)

= Cy pres (charitable trusts) (75-7-413)

» Modify, terminate, or replace trustee of uneconomic
trusts (75-7-414(2))

= Reformation to correct mistakes (75-7-415)
* Modification to achieve settlor’s tax objectives (75-7-416)

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






How to Fix A Broken Estate Plan

Trusts: Statutory nonjudicial modification
= Nonjudicial settlement agreements (75-7-110)

Modification or termination of irrevocable trusts by
consent if settlor living (75-7-411(1))

Terminate uneconomic trusts (75-7-414(1))

Combination and division of trusts (75-7-417)

Revocation or amendment of revocable trusts (75-7-605)
Decanting (no Utah statute)

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






How to Fix A Broken Estate Plan

Trusts: Document terms
= Power to revoke or amend
= Power of appointment
= Trust protector powers
» Trustee succession, removal, and appointment
= Combine, divide, and decant trusts
= Change trust situs and governing law
= Sell trust assets
» Disclaimers
» Trustee power to delay distributions
= Turn grantor trust powers on or off

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






How to Fix A Broken Estate Plan

Trusts: Common law or other powers

» UCA §75-7-106: “The common law of trusts and
principles of equity supplement this chapter, except to
the extent modified by this chapter or laws of this state.”

= Decanting (Utah)
» Disclaimers

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






How to Fix A Broken Estate Plan

Wills: Statutory nonjudicial modification
Revocation by writing or by act (75-2-507)
Private agreements among successors (75-3-912)
Spousal elective share (75-2-202)

Premarital will (75-2-301)

Omitted children (75-2-302)

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






How to Fix A Broken Estate Plan

Wills: Statutory judicial modification

Will contest (75-3-402)

Will construction (75-3-408)

Venue for estate proceedings (75-3-201)
Partition for purpose of distribution (75-3-911)

Wills: Other powers
= Disclaimers
= Asset sales

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Underutilized Tools

 Nonjudicial Settlement Agreements
 Decanting

DJPLAW.COM






Nonjudicial Settlement

Agreements

Uniform Trust Code comment:

While the Uniform Trust Code recognizes that a court
may intervene in the administration of a trust ..., resolution
of disputes by nonjudicial means is encouraged. This
section facilitates the making of such agreements by
giving them the same effect as if approved by the court.

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

75-7-110. Nonjudicial settlement agreements.

(1) For purposes of this section, "interested persons" means persons whose
consent would be required in order to achieve a binding settlement were the
settlement to be approved by the court.

(2) Except as otherwise provided in Subsection (3), interested persons may
enter into a binding nonjudicial settlement agreement with respect to any
matter involving a trust.

(3) A nonjudicial settlement agreement is valid only to the extent it does not
violate a material purpose of the trust and includes terms and conditions that
could be properly approved by the court under this chapter or other
applicable law.

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

75-7-110. Nonjudicial settlement agreements (cont.)

(4) Matters that may be resolved by a nonjudicial settlement agreement
include:

(a) the interpretation or construction of the terms of the trust;
(b) the approval of a trustee's report or accounting;

(c) direction to a trustee to refrain from performing a particular act or
the grant to a trustee of any necessary or desirable power,

(d) the resignation or appointment of a trustee and the determination of
a trustee's compensation;

(e) transfer of a trust's principal place of administration; and
(f) liability of a trustee for an action relating to the trust.

(5 Any interested person may request the court to approve a nonjudicial
settlement agreement, to determine whether the representation as provided
in Part 3, Representation, was adequate, and to determine whether the
agreement contains terms and conditions the court could have properly
approved.

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

“Interested persons”
= Statute:

(1) For purposes of this section, "interested persons" means persons
whose consent would be required in order to achieve a binding
settlement were the settlement to be approved by the court.

= UTC comment:

Because of the great variety of matters to which a nonjudicial
settlement may be applied, this section does not attempt to
precisely define the “interested persons” whose consent is required
to obtain a binding settlement.

» “Interested persons” depends on the matter

» Representation statutes under 75-7-301 et. seq. apply to
bind certain classes of beneficiaries

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

“Interested persons”: Examples

» Modify noncharitable irrevocable trust if settlor not living:
all of the beneficiaries

» Terminate uneconomic trusts: qualified beneficiaries and
trustee

= UTC comment: “the consent of the trustee would
ordinarily be required to obtain a binding settlement with
respect to matters involving a trustee's administration,
such as approval of a trustee's report or resignation.”

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

What can be modified?
= Statute

(2) Except as otherwise provided in Subsection (3), interested
persons may enter into a binding nonjudicial settlement agreement
with respect to any matter involving a trust.

(3) A nonjudicial settlement agreement is valid only to the extent it
does not violate a material purpose of the trust and includes terms
and conditions that could be properly approved by the court under
this chapter or other applicable law.

= “Material purpose” is not defined by the UTC or Utah
statute, nor addressed in the UTC comments

* |n general, the “material purpose” is the settlor’s intent in
creating the trust

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

What can be modified?

= How to determine “material purpose”

= |f the settlor is living, the settlor may be able to clarity the
purpose and sign the agreement to indicate the
agreement doesn’t violate the material purpose.

= |f settlor is not living, look to the provisions of the trust to
determine settlor’s intent

= Practitioner note: document material purposes for trusts in
files and working papers, especially if the settlor feels
strongly about the purpose and the purpose is unique.

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

What can be modified?

= “Material purpose” examples:
= Qutright distributions to all children except spendthrift or
irresponsible child
= Trust for education of grandchildren and further
descendants
= Trust delays outright distribution to descendants until age
65 to provide for retirement “nest egg”
= “A spendthrift provision in the terms of the trust is not
presumed to be a material purpose of the trust.” 75-7-
411(3)

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Nonjudicial Settlement

Agreement

What can be modified?
= Subsection (4) includes a list of six matters that an
agreement may address:
= the interpretation or construction of the terms of the trust;
» the approval of a trustee's report or accounting;

= direction to a trustee to refrain from performing a particular
act or the grant to a trustee of any necessary or desirable
power,;

» the resignation or appointment of a trustee and the
determination of a trustee's compensation;

= transfer of a trust's principal place of administration; and
= liability of a trustee for an action relating to the trust.

= UTC comment: “Subsection ([4]) is a nonexclusive list of
matters to which a nonjudicial settlement may pertain.”

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Decanting

= Definitions

»= To pour (wine or other liquid) gently so as not to disturb
the sediment

»= To pour (a liquid) from one container to another

» Practical application

= Trustee transfers trust assets from one trust into a second
trust with more favorable terms

= Authority granted under the trust terms, state statute, or
common law

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Decanting

Statutory decanting
= 26 states have decanting statutes
» Utah doesn’t have a decanting statute

= Neighboring states with decanting statute: Alaska,
Arizona, Colorado, Nevada, South Dakota, Washington,
Wyoming

= Decanting provisions not part of the UTC

= Uniform Trust Decanting Act: adopted in 5 states;
introduced in 2 states

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Decanting

Decanting under common law

» Cases argue that decanting is included in the trustee’s
broad discretionary power under common law.

= Cases:
= Phipps v. Palm Beach Trust Company, 196 So. 299 (Fla.
1949)
* |[n Re: Estate of Spencer, 232 N.W.2d 491 (lowa 1975)
= Wiedenmayer v. Johnson, 254 A.2d 534 (N.J. Super. Ct.
App. Div. 1969)
* Morse v. Kraft, 466 Mass. 92 (2013)
» These cases permitted the trustee to decant to a new
trust through the exercise of a broad discretionary
distribution power.

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Decanting

Decanting authority under Restatements

» The Restatement (Second) of Property: Donative
Transfers 88 11.1, 19.4 states that unless the trust provides
otherwise, the trustee’s discretionary power to distribute
trust property is akin to a power of appointment which
Includes the power to:

= Make distributions in trust for permissible beneficiaries and

= Create new powers of appointment over trust assets in
favor of permissible appointees of the original power.
» The Restatement (Third) of Property (Wills and Other
Donative Transfers) 8 17.1 similarly supports this concept
but does not treat the power to invade as a special

power of appointment because the fiduciary obligations
of a trustee.

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






summary

*» There are many tools available to fix a
“broken” estate plan

= Some tools are more useful than others
= Use the tools wisely

DERNENE DURHAM JONES & PINEGAR DJPLAW.COM






Jonathan Hoagland
Durham Jones & Pinegar

= Represent executives, entrepreneurs, and
multi-generation families on their various
estate planning and business matters.

= Joined DJP in 2014

= Proskauer Rose LLP, Boca Raton, FL
» Jenner & Block LLP, Chicago, IL

= Education
= University of Florida - LL.M, Taxation
= Estate Planning = Brigham Young University - J.D.
= Probate & Trust = Brigham Young University - BS, Accounting
Administration

= Contact Information
= Asset Protection = 801-415-3000

= Tax = jhoagland@djplaw.com
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WHAT TO DO ON THE SECOND DEATH WHEN NOTHING WAS DONE ON THE FIRST DEATH?

I Introduction
a. The Problem

Estate plans for married couples typically employ a revocable living trust
to dispose of assets.

Typically in older plans, on the death of the first spouse, no estate tax is
usually due because the revocable living trust is directed to be divided
into a “Credit Trust” (holding the amount of the first-to-die’s unified
credit) and the “Marital Trust” (holding the balance of the first-to-die’s
assets in a trust that qualifies for the marital deduction.). IN community
property states, where “joint” revocable trusts are created, the surviving
spouse’s assets are directed to be administered as the “Survivor’s Trust”
(a revocable trust intended to avoid probate on the survivor’s assets
when the survivor dies). This plan is typically referred to as an “A/B/C
estate plan”. (We will discuss planning strategies further that can avoid
this issue later on).

The primary tax advantage of an A/B/C estate plan is to set aside the
amount of the first-to-die’s unified credit. A death in 2017 results in
$5,490,000 as part of the Credit Trust. Assuming a 40% estate tax rate,
the establishment of the Credit Trust saves at minimum $2,180,000 when
the second spouse dies. If the Credit Trust appreciates between deaths,
estate tax on that additional appreciation is avoided as well.

Though planners advise their clients to contact them when the first
spouse dies, the survivor may be too unsophisticated, too incompetent,
or too mournful to remember to do so. If the survivor has access to
funds (either accounts outside the revocable trust or those in the
revocable trust that the bank allows the survivor to access on his or her
signature alone, or perhaps social security and pension funds deposited
directly to the survivor’s account), he or she may not have any reason to
contact an attorney.

As a result, no one does what they are supposed to do at the first
spouse’s death. When the second spouse dies, the children are left to
figure it out. They come to the planner to ask: “What do we don on the
second death when no one did what they were supposed to do on the
first death?

b. Topics to Be Discussed

There are five issues that the estate planners must address when faced
with the situation discussed:

1. How is sub-trust funding that was supposed to be accomplished
when the first spouse died completed at the surviving spouse’s
death?

2. How are tax returns that were supposed to be filed at the first
spouse’s death filed when the second spouse dies?





3. What steps must be taken regarding the first-to-die spouse’s
retirement plan assets?

4. What “clean up” must be done regarding the first-to-die’s affairs?

5. What concerns arise with specific gifts that didn’t get made when
they were supposed to at the first spouse’s death?

ii. Inaddition, we will discuss “preventative steps” that a planner might take
to avoid having this problem.

Il How is Sub-Trust Funding that was Supposed to be Accomplished when the First
Spouse Died Completed at the Surviving Spouse’s Death?
a. Formula Clauses

i. If the Credit Trust isn’t funded as a result of the first spouse’s death, and
it was supposed to be funded, significant estate tax savings may be lost.
Under current law, tax savings of at least $2,000,000 can be lost. As a
result, it is very important to fund the Credit Trust as it was supposed to
be funded at the first spouse’s death.

ii. Credit and Marital Trust funding is accomplished based on the formula
clause in the document. The type of clause the governing will or trust
document includes is essential as to whether or not only $5,450,000 can
be used to fund the Credit Trust, or as would be most likely preferred,
whether a late-funded Credit Trust can include asset appreciation.

iii. Trust funding with formula clauses takes three steps:

1. First, date of death values for decedent’s assets must be
determined (this could be the alternate value date if that is what
was used on an estate tax return).

2. Second, the formula is applied to determine the amount used to
fund the Credit Trust and the Marital Trust.

a. Ifthe formulais a “pecuniary credit” formula, the amount
of the decedent’s unified credit is determined and assets
equal in value to that amount (based on date of death or
alternate valuation date values, depending on what was
used on the Form 706) are used to fund the Credit Trust.
The rest of the decedent’s assets are used to fund the
Marital Trust.

i. Example: (with a $10,000,000 estate) the amount
of the unified credit is $5,490,000, and the Credit
trust is funded with the $5.49 million. The balance
of the decedent’s assets pass to the Marital Trust.

b. If the formula is a “pecuniary marital” formula, the value
of assets (based on date of death or alternate valuation
date values, based on the Form 706) needed to fund the
Marital Trust in order to reduce the decedent’s estate tax
to zero taking into account decedent’s available unified
credit is used to determine the value of assets that will





fund the Marital Trust. The rest of decedent’s assets are
used to fund the Credit Trust.

i. Example: (with a $10,000,000 estate) to reduce the
decedent’s estate tax to zero, $4,510,000 is
allocated to the Marital Trust. The balance of
decedent’s assets pass to the Credit Trust.

If the formula is a “fractional share” formula, the
percentage of each of decdent’s assets needed to fund the
Credit rust with the amount of the unified credit (based on
date of death or alternate valuation on the 706) is
determined. That percentage is subtracted from 100%,
and the difference is the percentage of each of decedent’s
assets used to fund the Marital Trust. After the
percentages are determined, each of decedent’s assets are
split between the Credit Trust and the Marital Trust based
on those percentages.

i. Example: (with a $10,000,000 estate) the unified
credit, on a fractional basis, represents
$5,490,000/510,000,000 of decedent’s assets, or
54.9%. Therefore, 54.9% of each of decedent’s
assets will be used to fund the Credit Trust. 100% -
54.9% = 45.1%, so 45.1% of each of decedent’s
assets will be used to fund the Marital Trust.

3. Third, the funding is done using assets based on date of
distribution values. This factor, based on which formula clause is
to be used, determines whether appreciation that occurred after
the first spouse died can be captured by the Credit Trust. The
examples below will assume that the estate appreciated from
$10,000,000 to $13,000,000 upon the death of the second
spouse.

a.

Pecuniary Credit Formula. $5,490,000 is to be used to
fund the Credit Trust, and the rest of decedent’s assets are
to be used to fund the Marital Trust. Funding is based on
DATE OF DISTRIBUTION VALUES. Therefore, $5,490,000 is
allocated to the Credit Trust and $7,510,000 is allocated to
the Marital Trust. Due to this format, all of the
appreciation from the death of the first spouse to the date
of funding after the second spouse dies becomes part of
the Marital Trust.

Pecuniary Marital Formula. $4,510,000 is to be used to
fund the Marital Trust, and the rest of decedent’s assets
are to be used to fund the Credit Trust. Funding is based
on date of distribution values. Therefore, $4,510,000 is
allocated to the Marital Trust and $8,490,000 is allocated





to the Credit Trust. All appreciation from the death of the
first spouse to the date of funding after the second spouse
dies becomes part of the Credit Trust.

c. Fractional Share Formula. 54.9% of each asset is to be
used to fund the Credit Trust and 45.1% of each asset is to
be used to fund the Marital Trust. 54.9% x $13,000,000 =
$7,137,000. This is the amount allocated to the Credit
Trust. 45.1% x $13,000,000 = $5,863,000, and this is the
amount allocated to the marital trust. In this
circumstance, 54.9% of the appreciation from the death of
the first spouse to the date of funding after the second
spouse dies becomes part of the Credit Trust.

4. Practitioner’s Note: if assets drop in value between the date of
the first spouse’s death and the date the trusts are properly
funded after the second spouse dies, the pecuniary credit formula
will result in the full amount of decedent’s unified credit being
used to fund the Credit Trust. If a pecuniary marital formula is
used, the Credit Trust will be “shorted” that entire decline. If a
fractional share formula is being used, the decline will be shared
based on the percentage of each asset to be allocated to the
Credit Trust and the Marital Trust.

b. Should the Sub-Trusts be “Physically Funded” on the Second Death?

Short Answer: Yes. If for no other reason than to create discounts for
estate tax purposes when the survivor’s form 706 is filed. Also, for paper
trail purposes, it is important.
1. Example: if a rental property is divided into separate trusts due to
one of the formulas listed above, this would create discounts that
can be used on the estate tax.

i How are Tax Returns that Were Supposed to be Filed at the First Spouse’s Death
Filed When the Second Spouse Dies?
a. Discussion Points:

When meeting with the children on the death of the survivor of their
parents, the planner must inform the children that certain tax returns are
due.
Returns may include:
1. The first to die’s form 706 (and related forms and schedules);
2. First to die’s state form if in a state that requires this;
3. First to die’s final income tax returns (both Federal and State); and
4. Income tax returns (both Federal and State) for the
“administrative trust”.
In depth look at Form 706 of first-to-die
1. 706 is due 9-months after death. This will be filed late.
2. With most estate plans, there will be no estate tax needed to be
paid, so there will be no late fees charged.





3. This will lock in values of assets.
4. S Corporation Status: Though not an election or allocation on the

Form 706 itself, protecting the S election for S stock owned by the
first-to-die is an important issue for the planner to address. Only
certain trusts are permitted to hold S corporation stock without
causing the S Corporation to lose its S election:

a. Arevocable living Trust is one such trust (IRC Section
1361(c)(2)(A)(i).

b. Qualified subchapter S trusts (“QSSTs”) (IRC Section
1361(d)) and electing small business trusts (“ESBTs”) (IRC
Section 1361(c)(2)(A)(v)) may also hold S stock.

c. Grantor trust may continue to hold S Stock for two years
after the grantor dies without causing the corporation to
forfeit the S election (IRC Section 1361(c)(2)(A)(ii). As a
result, if nothing was done at the death of the first-to-die
and two years have passed, the corporation may have lost
its S status. In that circumstance, consider applying for a
letter ruling under IR 1362(d) and Treasury Regulations
301.9100 for permission to allow the corporation’s S
status to remain uninterrupted.

Valuation of property at the first death is curial for purposes of
determining basis for tax purspoes.

Form 8971 must be filed and Schedule A mailed to beneficiaries
30 days after the filing of a Form 706. So this will need to be
done.

7. Portability cannot be filed on a late return.
iv. State Inheritance Tax
1. Check to see if the state requires this.
v. Final Income Tax Returns for the First-to-Die
1. Typically these returns are filed with the Decedent’s accountant.

2.

In the event these were not filed, it is important to file late
returns as quickly as possible.

Late income tax returns for the trust may be required as well. The
trustee may choose to report all the “trust accounting income” as
having been distributed to the surviving spouse, with the income
tax thereon properly reported and paid by the survivor. Since the
survivor likely paid income tax on the trust accounting income,
this aspect of filling the late returns for the administrative trust
should cause no additional tax, penalty or interest.

What steps must be Taken Regarding the First-to-Die Spouses Retirement Plan
Assets?
Check the plan. Typically clients will stay on top of this portion of the decedent’s

a.

estate plan.

What Clean up must be done regarding the First-to-Die’s Affairs?





a. Is aprobate of the Assets of the First-to-die Necessary?

i. Check to see if there were any assets left in the name of the first to die
spouse. If so, and depending on the time frame you may still be able to
probate the will, or if three years have lapsed in Utah, you will need to do
an informal probate.

ii. Creditor’s claims on the first death of the decedent could most likely be
barred if a year has passed since death of decedent.

b. Specific gifts?
c. Non-Probate Assets?
\ Avoiding the Problem
a. Educating Your Clients — And Their Children
i. Remind them the importance of speaking with an attorney upon the
death of the first spouse.
b. Title Assets Properly
i. Getassets into the trust
c. Marital Step Up Trust

i. Reverse-engineer the A/B/C trust format to leave everything to the
spouse and give the spouse the power to make the most informed
decision upon their death.






2017 FEDERAL TAX UPDATE

Recent Developments in Federal Income, Estate and Gift Taxes
Affecting Individuals and Small Businesses
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Atlanta, GA

These materials summarize important developments in the substantive federal income, estate
and gift tax laws affecting individual taxpayers and small businesses using the timeframe of
August, 2016, through August, 2017. The materials are organized roughly in order of significance.
These materials generally do not discuss developments in the areas of deferred compensation or
the taxation of business entities (except to a very limited extent).

INDIVIDUAL FEDERAL INCOME TAXES FOR 2017
(Adapted from Rev. Proc. 2016-55)

Taxable Income Exceeding 2016 Federal Income Tax Rates for Individuals
Adjusted Net . Medicare Surtax
. . Medicare Surtax
. . Ordinary Cap Gain* & on Net
Unmarried Joint e on Earned
Income Qualified Income** Investment
Dividends Income
$0 $0 10%
$9,325 $18,650 15%
$37,950 $75,900 25%
$91,900 $153,100 28%
$191,650 $233,350
AGl over AGl over
5$200,000*** | $250,000***
$416,700 $416,700 35%
$418,400 $470,700 39.6% 20%

* Other long-term capital gains could be taxed as high as 25% (building recapture) or 28% (collectibles

and §1202 stock).

** Includes employer contribution of 1.45% (§3111(b)(6)), individual contribution of 1.45%
(§3101(b)(1)), and additional tax of 0.9% for adjusted gross income over $200,000 for an unmarried
individual and $250,000 on a joint return (§3101(b)(2), for years after 2012).
*** Note too that unmarried individuals with adjusted gross incomes in excess of $254,200 and joint
filers with adjusted gross incomes in excess of $305,050 are subject to the phase-out of both personal
exemptions and itemized deductions.
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A. WILL TAX REFORM EVER HAPPEN?

On September 27, 2017, members of the Trump Administration, the House Ways and Means
Committee, and the Senate Finance Committee unveiled the Unified Framework for Fixing Our
Broken Tax Code, setting forth the broad themes for tax reform: business tax relief, simplification,
and repatriation of foreign capital. A look at the central provisions of those plans might give some
indication where the law is heading.

1. Key Provisions of the Unified Framework

Competitiveness and Growth for Job Creators

* Reduce top C corporation income tax rate from 35% to 20%

* Reduce the top rate for “small and family-owned businesses conducted as sole proprietorships,
partnerships, and S corporations” from 39.6% to 25%

e Allow immediate expensing of depreciable assets (other than buildings) purchased after
September 27, 2017, and keep this rule in place for five years

e “Partially limit” the “deduction for net interest expense incurred by C corporations”

Global Competitiveness

* 100% exemption for dividends paid to United States shareholders that own 10% or more of a
foreign subsidiary

e Treat previously accumulated foreign earnings as taxable repatriations taxed over a period of
several years, with lower rates on earnings held in illiquid assets

» Tax foreign profits of a United States company at a reduced rate

Relief and Simplification for Individuals
¢ Consolidate from seven to three (possibly four) brackets

-12%

-25%

-35%

- “An additional top rate may apply to the highest-income taxpayers to ensure that the
reformed tax code is at least as progressive as the existing tax code and does not shift the tax
burden from high-income to lower- and middle-income taxpayers”
¢ Individual standard deduction of $12,000 (as opposed to current $6,300)

- No personal exemptions

- Eliminate most itemized deductions but keep the ones for home mortgage interest and
charitable contributions
e Increase child tax credit and impose higher thresholds before phaseout
® Repeal the individual alternative minimum tax as well as “the death tax and the generation-
skipping transfer tax”
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2. The Meaning of “Repeal the Death Tax”

In implementing repeal of “the death tax,” Congress will have to consider several important
issues, principally including the following:

What is the timing and effective dates of repeal? Will repeal be immediate or something
phased in over several years? Will repeal (or a phase-out) be retroactive or prospective? Will
repeal be permanent or scheduled to sunset?

Will the gift tax also be repealed? When the estate tax was repealed in 2010, the federal
gift tax remained (with a $1 million exemption and 35% tax rate). This suggests the taxes are not
as “unified” as their shared credit and tax table might suggest. Indeed, the Unified Framework
says nothing about repealing the federal gift tax.

Will there still be a stepped-up basis? In 2010, estates electing out of the application of
the estate tax faced a “modified carryover basis” regime under which the estate received an
additional $1.3 million of basis to add to the carryover basis of assets passing at death. Perhaps
Congress will do something similar if the estate tax is repealed. Even if the stepped-up basis
continues, will §1014(b)(9) continue to be relevant? (This is the rule that confers a stepped-up
basis to all property included in the decedent’s gross estate for estate tax purposes, regardless
of whether the estate has to pay gift tax. This has been of great benefit to more modest estates
that have used gross estate inclusion to achieve a stepped-up basis for income tax purposes.)

What happens to trusts funded with reference to exclusion amounts or deductions that
would no longer exist? If a decedent’s will uses the “applicable exclusion amount” to determine
the amount passing to a credit shelter trust, for example, but there is no “applicable exclusion
amount,” how is the trust to be funded?

B. NEW AMNESTY PERIOD FOR PORTABILITY ELECTIONS (Revenue Procedure 2017-34,
June 9, 2017)

A surviving spouse may add a deceased spouse’s unused applicable exclusion amount to his or
her own basic exclusion amount for federal estate and gift tax purposes if the deceased spouse’s
executor timely files a federal estate tax return. If the return is not timely filed, the executor and
the surviving spouse may seek §9100 relief, though that requires both a fee and a good excuse.
Inundated with requests for relief from the consequences of a late portability election, the
Service has announced a policy effective June 9, 2017. Revenue Procedure 2017-34 permits an
automatic extension of time to make a portability election until the later of January 2, 2018, or
the second anniversary of the deceased spouse’s death.

This new timeframe applies only to “portability-only” estate tax returns (i.e., where an estate tax

return is not already required because of the size of the gross estate). An estate utilizing this
amnesty period must print “FILED PURSUANT TO REV. PROC. 2017-34 TO ELECT PORTABILITY
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UNDER § 2010(c)(5)(A)” at the top of the estate tax return (to be safe, it should be shouting in
ALL CAPS since that’s what the guidance provides).

The Revenue Procedure specifically states that the amnesty period does not serve to extend the
statute of limitations for purposes of making a refund claim. But if the statute of limitations has
not run, the executor of the surviving spouse’s estate may make a protective claim for refund in
anticipation of an estate tax return being filed under this new amnesty regime.

The Revenue Procedure notes that where the amnesty period has passed, the executor may still
seek §9100 relief for a late election.

C. SMALLER ESTATES CAN USE QTIP TRUSTS TO OBTAIN STEPPED-UP BASIS (Revenue
Procedure 2016-49, September 27, 2016)

Married couples with a combined net worth of $5.49 million or less have no federal wealth
transfer tax planningissues. For them, it is crucial that planners get the income tax planning piece
right. And that means ensuring everything gets a fresh-start, fair market value basis for income
tax purposes upon the surviving spouse’s death.

Where couples choose to let assets pass to the surviving spouse by outright gift, the step-up in
basis on the surviving spouse’s death is assured since the spouse owns everything. Obtaining a
stepped-up basis for everything on the surviving spouse’s death is more complicated where the
couple decides to have assets pass from the first spouse to die via a trust. If structured as a typical
irrevocable trust, the assets of the trust will not receive a stepped-up basis on the death of the
surviving spouse because those assets are not included in the surviving spouse’s gross estate for
estate tax purposes. For couples with modest estates using trusts, therefore, the key is to create
a trust causes inclusion of the trust assets in the survivor’s gross estate. Gross estate inclusion is
not an adverse result here, recall, because federal wealth transfer taxes are not an issue: even if
everything is included in the surviving spouse’s gross estate, the total size of the estate is less
than the surviving spouse’s basic exclusion amount.

There are at least two ways to structure a trust so that it results in gross estate inclusion, thus
assuring that the assets get a stepped-up basis on the surviving spouse’s death. First, the trust
instrument can give the surviving spouse a testamentary power to appoint all or any portion of
the trust estate to the surviving spouse’s estate. This is a general power of appointment, and
property subject to a general power of appointment is generally includible in the gross estate of
the power-holder. Second, the trust can be structured to qualify for the qualified terminable
interest property (“QTIP”) exception to the terminable interest rule. If a trust meets the
requirements for a QTIP election and the executor of the estate of the first spouse to die properly
makes the QTIP election, the assets remaining in trust upon the death of the surviving spouse
will be included in the surviving spouse’s gross estate, thus assuring here too that the assets
qualify for a stepped-up basis.
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Some practitioners had been concerned that the Service might disregard QTIP elections made by
the estate of a Bucket One deceased spouse on the grounds that the QTIP election was not
necessary to avoid imposition of federal estate tax. In Revenue Procedure 2016-49 (issued
September 27, 2016), however, the Service made clear that it would not disregard a valid QTIP
election unless requested to do so by the executor. This makes the QTIP trust a safe vehicle for
obtaining a stepped-up basis upon the death of the surviving spouse, at least for now.

D. BAD FACTS, BAD ARGUMENTS, AND BAD OPINIONS MAKE FOR, WELL, A BAD RESULT
(Estate of Powell v. Commissioner, 148 T.C. No. 18, May 18, 2017)

Acting as agent under a power of attorney, Nancy Powell’s son caused Nancy’s living trust to
transfer $10 million in cash and marketable securities to a newly-formed family limited
partnership in exchange for a 99-percent limited partner interest. (The opinion doesn’t mention
this, but rumor has it Nancy’s two sons contributed promissory notes in exchange for a one-
percent general partner interest.) Nancy’s son then cause the living trust to donate the 99-
percent limited partner interest to a charitable lead annuity trust (CLAT) that would pay a fixed
dollar amount to Nancy’s private foundation for Nancy’s life. At Nancy’s death, the corpus of the
CLAT would pass to the two sons in equal shares. The federal gift tax return filed in connection
with these events claimed that the 99-percent limited partner interest was worth $7.5 million
and the value of the CLAT remainder was $1.66 million.

Problem is, Nancy died seven days later. The Service made several arguments against the
transaction, some of which logically are alternative positions: (1) because Nancy was terminally
ill, it was improper to use the §7520 tables to value the CLAT remainder; (2) the value of the CLAT
remainder was in fact $8.3 million since the limited partnership interest was worth $8.5 million;
(3) Nancy’s son lacked the power to transfer the partnership interests to the CLAT because the
power of attorney permitted him to make only annual exclusion gifts; and (4) Nancy’s gross estate
should include the full $10 million in assets transferred to the trust because §2036(a) applied.

On the §2036(a) argument, the estate conceded that Nancy effectively retained an interest in the
contributed assets. The estate also conceded that the bona fide sale exception (based on having
a “substantial non-tax business purpose” for the formation of the entity) did not apply on these
facts. Instead, the estate claimed there was no basis for gross estate inclusion since Nancy’s trust
did not own the partnership interest at death. The Tax Court observed that even if the transfer
to the CLAT was valid, §2035(a)’s three-year rule would require inclusion of the limited partner
interest. Thus, under either §2035 or §2036(a), there is inclusion in Nancy’s gross estate. On this
point, the Tax Court was unanimous.

But then comes a division within the court. Judge Halpern’s majority opinion establishes a new
framework for defining what exactly is included when §2036(a) applies to a family limited
partnership. In Judge Halpern’s view, there is a concern that where §2036 (or §2035) applies to
a family limited partnership, double-inclusion of the partnership assets could result (i.e., that the
estate could include both the $10 million in assets and the $8.5 million limited partner interest).
The majority opinion alleviates any concern by saying Nancy’s gross estate includes the value of
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the partnership interest ($8.5 million) under §2033 and the amount of the discount ($1.5 million)
under §§2035, 2036, and 2043 (§2043, the partial consideration rule, reduces the $10 million
value of the contributed assets by the $8.5 million limited partner interest that Nancy’s trust
received in exchange for the contribution). Thus the total inclusion is $10 million, which is equal
to the value of the transferred assets.

The concurring opinion from Judge Lauber doesn’t see the need for this new framework. Prior
cases applying §2036(a) to family partnerships simply disregard the partnership and include the
contributed assets in the decedent’s gross estate. Since this gives the same result as the
majority’s two-step dance in every situation, Judge Lauber thinks it better to stick with existing
precedent, especially since neither of the parties mentioned the double-inclusion “concern”
throughout their dispute. As Judge Lauber states, the majority’s new framework “seems to me a
solution in search of a problem.”

Judge Halpern’s majority opinion had the support of seven other judges (thus, eight total). Six
other judges joined Judge Lauber’s concurring opinion (seven total). The two remaining judges
concurred only in the result and joined neither opinion. As a result, the future of Judge Halpern’s
“clarifying” two-step approach is uncertain.

E. IN MEMORIAM: PROPOSED §2704 REGULATIONS TOOK AIM AT CERTAIN DISCOUNTS,
BUT EVERYONE INSTEAD TOOK AIM AT THE PROPOSED REGULATIONS

1. Introduction and Effective Dates

On August 2, 2016, Treasury issued long-awaited (and long-feared) proposed regulations under
§2704. None of these new rules (Proposed Regulation §§25.2704-1 through 25.2704-3) will take
effect until the regulations are finalized (indeed, the more controversial provisions have an
effective date that is 30 days after the date the regulations are finalized). Given the Trump
Administration’s freeze on federal regulations and the expected content of tax reform, however,
conventional wisdom has it that these proposed regulations are dead. But proposed regulations
are like soap opera characters and zombies: they never really die. Practitioners still need to be
aware of how the regulations work, just in case they rise from the grave.

A short primer on §2704 (cribbed largely from the new 4t edition of FEDERAL WEALTH TRANSFER
TAXATION by Kevin M. Yamamoto and Samuel A. Donaldson) will provide some context for the new
regulations. Section 2704 contains two sets of rules for measuring the value of transferred
interests in a corporation or partnership among family members. The first set of rules, in
§2704(a), considers the effect of lapsing rights. The second set of rules, in §2704(b), relates to
whether certain restrictions on liquidation of the entity will be respected for valuation purposes.

2. Section 2704(a) Background

Under §2704(a)(1), some lapses in voting, liquidation, or similar rights in a “controlled”
corporation or partnership are treated as transfers of those rights by the holder. If the lapse
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occurs while the holder of the right is alive, the transfer is a gift. If the lapse occurs upon the
death of the holder of the right, the transfer is deemed to occur at death and thus is included in
the decedent’s gross estate. There are thus two elements to the application of §2704(a)(1). First,
there must be a lapse of voting or liquidation right in a corporation or partnership. Second, the
holder of the lapsed right and members of his or her family must control the entity both before
and after the lapse. Under §2704(a)(2), the amount of the transfer (or the amount included in
the gross estate, as the case may be) is the excess of the value of all interests in the entity held
by the holder immediately before the lapse (determined as if the lapsed rights were non-lapsing)
over the value of such interests immediately after the lapse.

An example might help. Suppose George was a partner in a limited partnership. At his death,
George held both a general partner interest and a limited partner interest. The general partner
interest carried with it the right to liquidate the partnership; the limited partner interest had no
such power. Accordingly, the value of the limited partner interest was $59 million if it was held
jointly with the general partner interest but only $33 million if it was held alone. A buy-sell
agreement between George and his son, William Henry, required George’s estate to sell the
general partner interest to William Henry for $750,000. Absent §2704(a), the value of the limited
partner interest included in George’s estate would be $33 million, for the right to liquidate the
partnership lapsed at death due to the obligation to sell the general partner interest to William
Henry. This was the holding of Estate of Harrison v. Commissioner, T.C. Memo. 1987-8. But now
§2704(a) applies, assuming George and members of his family (including William Henry)
controlled the partnership before and after George’s death. Accordingly, George is treated as
having made a transfer of $26 million (the excess of the $59 million value of the limited partner
interest assuming the liquidation right was non-lapsing over the $33 million value of the limited
partner interest after the lapse) at death, and that extra $26 million is also included in George’s
gross estate.

The regulations already contain an exception to the application of §2704(a). Under this
exception, the deemed gift or deemed gross estate inclusion does not occur where the
liguidation rights with respect to a transferred interest are not restricted or terminated. Because
of this exception, most inter-vivos transfers of a minority interest by a controlling partner or
shareholder do not trigger the deemed gift rule of §2704(a).

3. Proposed Regulations Restrict Scope of Regulatory Exception to §2704(a)

The proposed regulations limit the regulatory exception to inter-vivos transfers made more than
three years before death. Any transfers made within three years of death would trigger gross
estate inclusion under §2704(a) upon the transferor’s death. The following example from the
proposed regulations illustrates how this new rule would work:

D owns 84 percent of the single class of stock of Corporation Y. The by-laws require
at least 70 percent of the vote to liquidate Y. More than three years before D’s
death, D transfers one-half of D’s stock in equal shares to D’s three children (14
percent each). Section 2704(a) does not apply to the loss of D’s ability to liquidate
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Y because the voting rights with respect to the transferred shares are not
restricted or eliminated by reason of the transfer, and the transfer occurs more
than three years before D’s death. However, had the transfers occurred within
three years of D’s death, the transfers would have been treated as the lapse of D’s
liguidation right occurring at D’s death.

4. Section 2704(b) Background

Section 2704(b) relates to restrictions imposed on a power to liquidate a corporation or
partnership. Under §2704(b)(1), if three requirements are met, any “applicable restrictions” are
to be disregarded when valuing a transferred interest in the entity. These requirements are: (1)
a transfer of an interest in a corporation or partnership (2) to or for the benefit of a member of
the transferor’s family (3) where the transferor and the members of the transferor’s family
control the entity immediately before the transfer.

An “applicable restriction” is any limitation on the entity’s ability to liquidate that either lapses
to any extent after the transfer or can be removed after the transfer by the transferor or any
member of the transferor’s family. For instance, assume Wendy and Peter, a married couple,
own general partner and limited partner interests in a limited partnership. Under their
partnership agreement, Wendy and Peter have agreed that the partnership can be liquidated
only with the written consent of all partners, though this restriction on liquidation may be
removed by a unanimous vote of the partners. Wendy transfers her limited partner interest to
her son, Michael. All of the requirements of §2704(b)(1) are met, for Wendy has transferred to
her son an interest in the partnership controlled by Wendy and her husband. Thus the value of
the limited partner interest transferred to Michael must be determined without regard to the
restriction that the partnership may be liquidated only with the consent of all partners, because
this restriction can be removed upon the vote of Wendy, Peter, and Michael, all members of the
same family.

The statute provides that certain restrictions on liquidation are not to be disregarded even where
the elements of §2704(b)(1) are met. Commercially reasonable restrictions on liquidation arising
from a financing transaction with an unrelated party, for example, are not subject to §2704. In
addition, §2704(b)(3)(B) provides that restrictions on liquidation imposed by state or federal law
do not trigger §2704(b). In effect, then, only those liquidation restrictions that are more stringent
than those under applicable federal and state laws or those found in commercially reasonable
financing transactions will be disregarded.

5. Proposed Regulations Eliminate Comparison to State Law

The current regulations restrict the scope of §2704(b) to limits “on the ability to liquidate the
entity (in whole or in part) that is more restrictive than the limitations that would apply under
the State law generally applicable to the entity in the absence of the restriction.” The preamble
to the proposed regulations observe that some states have, in response to this regulation,
changed their statutes to allow liquidation only upon a unanimous vote of all owners and to
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eliminate existing laws that allowed limited partners the right to liquidate their interests in a
partnership. That makes Treasury mad. In response, the proposed regulations remove the
restriction in the current regulations that limits the definition of “applicable restrictions” to those
that are more restrictive than under applicable state law. Indeed, the proposed regulations go
on to state that an “applicable restriction” includes any restriction imposed under the entity’s
governing documents or under local law “regardless of whether that restriction may be
superseded by or pursuant to the governing documents or otherwise.”

Lest you think that’s contrary to §2704(b)(3)(B), the proposed regulations state that the statutory
exception is limited to restrictions imposed or required to be imposed by federal or state law.
The proposed regulations go on to explain:

A provision of law that applies only in the absence of a contrary provision in the
governing documents or that may be superseded with regard to a particular entity
(whether by the [owners] or otherwise) is not a restriction that is imposed or
required to be imposed by federal or state law. A law that is limited in its
application to certain narrow classes of entities, particularly those types of entities
(such as family-controlled entities) most likely to be subject to transfers described
in section 2704, is not a restriction that is imposed or required to be imposed by
federal or state law. For example, a law requiring a restriction that may not be
removed or superseded and that applies only to family-controlled entities that
otherwise would be subject to the rules of section 2704 is an applicable restriction.
In addition, a restriction is not imposed or required to be imposed by federal or
state law if that law also provides (either at the time the entity was organized or
at some subsequent time) an optional provision that does not include the
restriction or that allows it to be removed or overridden, or that provides a
different statute for the creation and governance of that same type of entity that
does not mandate the restriction, makes the restriction optional, or permits the
restriction to be superseded, whether by the entity’s governing documents or
otherwise.

6. There’s More — Proposed Regulations Create More Disregarded Restrictions

Section 2704(b)(4) authorizes regulations providing that “other restrictions shall be disregarded
in determining the value of the transfer of any interest in a corporation or partnership to a
member of the transferor’s family if such restriction has the effect of reducing the value of the
transferred interest for purposes of this subtitle but does not ultimately reduce the value of such
interest to the transferee.” In each of 2009, 2010, 2011, and 2012, President Obama’s budget
called for legislation that would have broadened the scope of §2704(b) to include as disregarded
restrictions “limitations on a holder’s right to liquidate that holder’s interest that are more
restrictive than a standard to be identified in regulations.” That this idea never caught traction
didn’t stop Treasury in issuing the proposed regulations.
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New Proposed Regulation §25.2704-3(b) lists four restrictions that will be disregarded in valuing
an interest in a corporation or partnership transferred to or for the benefit of one of the
transferor’s family where the transferor and members of the transferor’s family control the entity
immediately before the transfer.

The first restriction to be disregarded is one that limits the ability of the holder of the interest to
liguidate the interest. Thus, for example, when a parent transfers a limited partner interest to a
child, the child’s inability to liquidate the transferred interest is to be disregarded when valuing
the interest.

The second restriction to be disregarded is one that limits the liquidation proceeds to an amount
less than “minimum value,” defined in the proposed regulations as the interest’s share of the
“net value” of the entity at the time of liquidation (net value, in turn, is generally defined as the
net asset value of the entity). So any restriction that would pay the holder less than the
liquidation value of the interest is to be disregarded under this rule.

The third restriction to be disregarded is one that defers the payment of liquidation proceeds for
more than six months. The final restriction to be disregarded is one that permits payment of the
liquidation proceeds in any form other than cash, property, or certain notes.

Combine the four disregarded restrictions and it appears that, for example, a limited partner
interest subject to §2704(b) would be valued under the assumptions that the holder could cash
it in at any time for its full liquidation value, with such amount to be paid in full in cash or other
property within six months. At various conferences in the fall of 2016, Treasury officials assured
professionals that this was not the intended reading of the proposed regulations.

7. Death to the Proposed Regulations?

Based on the (literally) thousands of comments submitted on the proposed regulations, it
seemed quite likely that a new draft of the regulations was in the works. But then, in an Executive
Orderissued early in his administration, President Trump called for a halt on all federal regulatory
projects. That was followed by another Order issued in April instructing the Treasury Secretary
to review all “significant tax regulations” issued in 2016 and 2017 and submit two reports. The
first one must identify those that “(i) impose an undue financial burden on U.S. taxpayers; (ii) add
undue complexity to the Federal tax laws; or (iii) exceed the statutory authority of the Internal
Revenue Service.” The second one must recommend specific actions to mitigate the burden
imposed by the identified regulations.

In Notice 2017-38, designed to serve as the first required report, Treasury identified eight such
regulations, and the proposed §2704 regulations were on that list. The Notice observed:
“Commenters expressed concern that the proposed regulations would eliminate or restrict
common discounts, such as minority discounts and discounts for lack of marketability, which
would result in increased valuations and transfer tax liability that would increase financial
burdens. Commenters were also concerned that the proposed regulations would make
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valuations more difficult and that the proposed narrowing of existing regulatory exceptions was
arbitrary and capricious.”

The Notice ends by soliciting comments, due in early August. One suspects that the second report
will recommend withdrawal of the proposed regulations, a recommendation that will likely serve
as the coffin’s final nail.

F. DIRTY PAINTINGS AREN’T WORTH THAT MUCH LESS (Estate of Eva Franzen Kollsman v.
Commissioner, T.C. Memo. 2017-40, February 22, 2017)

The decedent owned two 17™-century Old Master paintings at the time of her death in 2005.
One, “Dance Around the Maypole,” was by Peter Brueghel the Younger; the other, “Orpheus
Charming the Animals,” was by Jan Brueghel the Elder. On the estate tax return, the estate
claimed the value of the Maypole painting was $500,000 and the value of the Orpheus painting
was $100,000. But in its notice of deficiency, the Service valued Maypole at $1.7 million and
Orpheus at $300,000. And by the time the case reached the Tax Court, the Service argued
Maypole was worth $2.1 million and Orpheus was worth $500,000. The increase stemmed largely
from a post-death sale of Maypole for $2,100,000.

The estate defended its position by arguing the paintings surged in value after the decedent’s
death because of the increased demand for works from the Old Masters and because both of the
paintings were cleaned. But the court ruled that the appraisal from the estate (prepared by
Sotheby’s) lowballed the value of the paintings to curry favor with the estate so that the estate
would use the appraiser to sell the works. The court found it “remarkable” that the Sotheby’s
appraisal included no comparables, unlike the appraisal from the Service’s expert. Although the
court adopted the conclusions of the Service’s expert, it did award a modest discount for the cost
of cleaning the paintings. That brought the final value of the painting down to $1,995,000. It gave
alarger discount to Orpheus (finding a date of death value of $375,000) due mostly to uncertainty
as to the authenticity of the work.

G. DEDUCTION FOR DONATION OF AIRCRAFT FLIES OUT THE WINDOW (lzen v.
Commissioner, 148 T.C. No. 5, March 1, 2017)

Joe and Phillipe purchased a used jet in 2007 for $42,000. Joe’s 2010 tax return showed a lot of
gross income. During an audit of the 2010 return, Joe claimed for the first time that he and
Phillipe donated the jet to the Houston Aeronautical Heritage Society. In 2016, Joe filed an
amended return for 2010 claiming the value of his share of the contribution to be $338,000. The
Service denied the deduction on the grounds that Joe did not furnish adequate substantiation.
Specifically, the Service determined Joe failed to obtain contemporaneous written
acknowledgment from the charity. There was a thank you letter, but it was addressed to Phillipe
and not to Joe. There was a donation agreement signed by all parties, but that does not constitute
an acknowledgment from the charity, in part because it does not indicate whether the charity
furnished any goods or services in consideration of the contribution. No documents included
Joe’s social security number, and there was never any written statement from the charity

DONALDSON’S 2017 FEDERAL TAX UPDATE — PAGE 11





indicating its intended use of the plane. For all of these reasons, the Tax Court had little trouble
concluding the Service was right to disallow the deduction.

H. SAME-SEX MARRIED COUPLES CAN RETROACTIVELY CLAIM MARITAL DEDUCTIONS
AND RECALCULATE GST EXEMPTIONS (Notice 2017-15, January 17, 2017)

Prior to 2013, remember, same-sex marriages were not recognized for federal tax purposes. That
meant individuals in same-sex marriages could not claim the marital deduction for gifts and
bequests, and they could not use the family generational assignments for generation-skipping
transfer tax purposes (they instead had to use the relative ages of the donor and donee to
determine whether someone was a skip person). But the Windsor case recognized valid same-
sex marriages for federal tax purposes, and regulations finalized in 2016 redefined “spouses” to
include same-sex couples.

The Service has taken the next step, announcing that same sex-couples who were validly married
under state law at the time of a gift from one spouse to another can claim the marital deduction
for gift tax purposes. In addition, the marital deduction can be claimed for transfers to a same-
sex spouse at death. Importantly, spouses can claim the deduction even if the statute of
limitations has run on the return reporting the relevant transfer. As a result, the applicable
exclusion amount of a transferor spouse, as well as the deceased spousal unused exclusion
amount available to the surviving spouse, may be recalculated.

To take advantage of the retroactive deduction, taxpayers who made gifts to a same-sex spouse
should file a new or amended federal gift tax return using a new worksheet and instructions that
the Service will release for this purpose. Executors may likewise amend or revise any estate tax
return for a deceased same-sex spouse, but in order to make a QTIP or QDOT election an executor
may have to seek Reg. §301.9100-3 relief if the statutory review period has already lapsed. While
this announcement is helpful in restoring lost exclusion amount, same-sex couples may not make
a refund claim for taxes paid if the statute of limitations has expired.

The Service also announced that any allocation of generation-skipping transfer tax exemption
made in the past that ignored the marital status of same-sex spouses may be voided, and the
exemption may be recalculated even if the statute of limitations has run. Here too the
recalculation is made on a new or amended Form 709, or on the Form 706 in the case of a
decedent.

The Notice only covers same-sex couples that were validly married at the time of transfer.
Couples in registered domestic partnerships, civil unions or other non-marital relationships are
not eligible for retroactive application of the marital deduction or recalculation of the GSTT
exemption.
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l. RULE REQUIRING REGULATIONS IS NOT SELF-EXECUTING, SO TAXPAYER’S MOTION FOR
SUMMARY JUDGMENT DENIED IN CASE INVOLVING $64.5 MILLION DEDUCTION (15
West 17t Street LLC v. Commissioner, 147 T.C. No. 19, December 22, 2016)

The taxpayer donated a conservation easement in a Manhattan building to the Trust for
Architectural Easements (a qualified charity), and claimed a charitable contribution deduction of
$64,490,000 on its 2007 return. Because the deduction exceeded $250, the taxpayer had to
obtain a “contemporaneous written acknowledgment” from the donee stating, among other
things, whether the donee provided the donor with any goods or services in consideration of the
gift. The taxpayer received an acknowledgment letter, but the letter did not state whether the
charity had provided any goods or services in exchange for the easement. That’s troubling. But
§170(f)(8)(D) provides that a contemporaneous written acknowledgment is not required “if the
donee organization files a return, on such form and in accordance with such regulations as the
Secretary may prescribe,” that includes the information required to be shown on a
contemporaneous written acknowledgement.

The taxpayer’s 2007 was selected for examination. The Service likely smelled a rat given the
taxpayer acquired the building just over two years before the contribution for $10 million and
now claimed a charitable deduction of over $64 million. It denied the taxpayer’s deduction on
the grounds that the taxpayer did not have a contemporaneous written acknowledgment from
the charity.

After the taxpayer filed its petition with the Tax Court, the charity filed an amended 2007 return
that disclosed the taxpayer’s gift and included a statement that the charity had no provided no
goods or services in consideration (the original 2007 return from the charity made no mention of
the taxpayer’s transfer). Believing this amended return complied with §170(f)(8)(D) and thus
eliminated the need for a contemporaneous written acknowledgement, the taxpayer filed for a
partial summary judgment.

The Service argued that §170(f)(8)(D) is not “self-executing.” In other words, said the Service, it
will only come to life if and when Treasury publishes the regulations to which the statute refers.
Since there are no regulations under §170(f)(8)(D) in effect (proposed regulations issued in 2015
were withdrawn in 2016), this option is not open. The Tax Court (11-6) agreed, finding the
rulemaking authority in §170(f)(8)(D) to be discretionary and not manadatory. Had the statute
made the rulemaking authority mandatory (“the Secretary shall prescribe regulations...”),
observed the Tax Court majority, there is authority for the position that the statute would be
self-executing. Concludes the majority, there is “no case in which a court has held to be self-
executing a Code provision containing a discretionary delegation that refers to regulations that
the Secretary ‘may prescribe.” Conversely, every judicial decision that has held a Code provision
to be self-executing in the absence of regulations has involved a mandatory delegation that
included the word ‘shall.”” Since §170(f)(8)(D) is thus not yet in effect, the taxpayer could not rely
on the amended 2007 return from the charity to substitute for the requirement of a
contemporaneous written acknowledgment.
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In dissent, Judge Foley claims the discretionary grant of regulatory authority applies only to how
a charity may file a return that can substitute for a contemporaneous written acknowledgement
and not to whether a charity may do so. Thus he reads §170(f)(8)(D) as in existence, subject only
to Treasury’s ability to dictate the form of the charity’s report. And since Treasury has not yet
done so, the charity here did the best it could to comply with the statute. As Judge Gustafson
added in a separate dissent, the Tax Court “should not give to Treasury the power to veto
§170(f)(8)(D) by regulatory inaction—a power that Congress did not grant—and thereby deprive
taxpayers of a means that Congress did grant.”

J. HOW DID A $33 MILLION DONATION GET DISALLOWED? IT’S ALL ABOUT THAT BASIS
(Reri Holdings I, LLC, 149 T.C. No. 1, July 3, 2017).

The taxpayer, a limited liability company, purchased a remainder interest in real property for just
under $3 million in 2002. The next year, it donated the remainder interest to the University of
Michigan. The LLC’s tax return claimed a $33 million deduction for the donation. Alas, the Form
8283 appraisal summary attached to the 2003 return showed no amount in the space provided
for the “Donor’s cost or other adjusted basis.” The Service denied the deduction for lack of
adequate substantiation.

The Tax Court held that the Service was right to disallow the deduction. The taxpayer claimed
that it had substantially complied with the substantiation requirements, but the court was
unmoved. Had the taxpayer disclosed the $3 million basis in the property, reasoned the court,
the Service would have been alerted to a potential overvaluation of the property. Leaving off
the basis information prevented the Form 8283 from fulfilling its intended purpose, so there
was no grounds for claiming substantial compliance.

But it gets worse. The court also upheld application of a gross valuation misstatement penalty,
finding that the value of the donated remainder was about $3.4 million instead of the claimed
$33 million. The taxpayer argued for a reasonable cause exception to the penalty but the court
found the taxpayer did not make a good faith investigation into the property’s value. “The
taxpayer must do more than simply accept the result of a qualified appraisal.”

K. NEW EXCLUSION FOR OLYMPIC MEDALS AND RELATED PRIZE MONEY (Public Law 114-
239, October 7, 2016)

Section 74(a) generally requires the inclusion of a prize or award in gross income. The statute
contains isolated exceptions for things like employee achievement awards and prizes that are
donated to charity in advance of receipt. But prior to 2016 there was no exclusion for Olympic
medals. The United States Appreciation for Olympians and Paralympians Act of 2016 added the
following new §74(d), applicable to prizes and awards received after 2015:
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(d) EXCEPTION FOR OLYMPIS AND PARALYMPIC MEDALS AND PRIZES.—

(1) IN GENERAL.—Gross income shall not include the value of any medal awarded in, or
any prize money received from the United States Olympic Committee on account of,
competition in the Olympic Games or Paralympic Games.

(2) LIMITATION BASED ON ADJUSTED GROSS INCOME.—

(A) IN GENERAL.—Paragraph (1) shall not apply to any taxpayer for any taxable year
if the adjusted gross income (determined without regard to this subsection) of such
taxpayer for such taxable year exceeds $1,000,000 (half of such amount in the case of a
married individual filing a separate return).

(B) COORDINATION WITH OTHER LIMITATIONS.—For purposes of sections 86, 135, 137,
199, 219, 221, 222, and 469, adjusted gross income shall be determined after the
application of paragraph (1) and before the application of subparagraph (A).

L. GRAEGIN LOAN GONE WRONG: UNNECESSARY LOANS DON’T GENERATE INTEREST
EXPENSE DEDUCTIONS, AND “DONE DEAL” REDEMPTIONS AFFECT VALUE OF
DECEDENT’S INTEREST (Estate of Koons v. Commissioner, 11" Circuit, April 27, 2017)

The decedent was President and CEO of a corporation that bottled Pepsi Cola and sold food and
beverages from vending machines. In 2004, following a long dispute with Pepsi, the corporation
agreed to sell at least its soft-drink business to another bottler. During the negotiations, the
decedent executed a pour-over will that directed his entire estate to be paid to a living trust he
established five years earlier. When the stock purchase agreement was signed late in 2004, the
decedent held about 47% of the company’s voting stock and 51.5% of the company’s non-voting
stock. The agreement required the company to spin off assets unrelated to the bottling and
vending machine businesses, and the purchase price was set at about $340 million. The deal
closed early in 2005. At that time, the spun-off entity held the $340 million cash, an additional
S50 million in cash from settlement of a lawsuit against Pepsi, and various assets unrelated to
the vending machine and bottling businesses. Shortly thereafter, the spun-off entity began
making cash distributions to shareholders.

When the decedent died in March, 2005, the entity had a net asset value of about $318 million.
The principal asset of the decedent’s trust was its holdings in the spun-off entity, so the trust
borrowed $10.75 million from the company in order to pay estate and gift tax liabilities. The
estate’s Form 706 reported the value of the living trust’s interest in the spun-off company to be
just over $117 million; it also claimed a deduction for the $71.5 million in deferred interest that
the trust would be paying to the company between 2024 and 2031.

The Tax Court denied the interest deduction, finding that the trust did not need to incur the loan
to pay estate and gift taxes. The trust had the power to force the company to make a
proportionate distribution to the shareholders, making the loan arrangement unnecessary. The
estate argued that a distribution would strip the company of cash, but the court observed that
the loan likewise depleted the company of cash. Besides, the trust will be looking to the company
for distributions to repay the loan. Ultimately, then, distributions will be required.
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The court then turned to the valuation of the trust’s holdings in the spun-off company. The court
observed that the liquidation value of the trust’s interest at the date of death was about $160.5
million. The estate wanted a 31.7% marketability discount so that the value of the interest would
be about $109.6 million, but the Service insisted that a 7.5% discount was sufficient (that would
bring the value of the trust’s interest to about $148.5 million). The Tax Court held that the 7.5%
discount was proper. Part of the reason for the difference was because the taxpayer’s expert did
not consider the effects of redemptions that occurred after the decedent’s death. But the court
observed that the redemption agreements were finalized prior to the decedent’s death; thus it
was certainty at the decedent’s death that the trust’s interest in the company would soon be
substantially larger. “The holder of the 50.50% interest in [the spun-off company], whose voting
power would increase from 46.94 to 70.42% after the redemptions, could receive about $140
million in a distribution. Thus, $140 million is the minimum sale price of the 50.50% interest.”
Since the Service’s expert was closer to that number than the taxpayer’s expert, the Service’s
expert was more persuasive.

On appeal, the Eleventh Circuit affirmed. While the Estate of Graegin case generally permits
estates to claim an estate tax deduction for future interest payment expenses, it requires that
the loan be “actually and necessarily” incurred to help the estate meet its expenses. Here, not
only did the estate have plenty of liquid assets, but it secured a loan that would eventually be
repaid using the very same liquid assets that could have been used to pay the tax liability. The
appellate court observed that the result might have been different if the estate had structured
the loan using a more commercially reasonable repayment schedule, or if it had a better
explanation for why the $200 million in assets was so vital to the company’s future.

M. BARGAIN SALE YIELDED NO CHARITABLE CONTRIBUTION DEDUCTION (Fakiris v.
Commissioner, T.C. Memo. 2017-126, June 28, 2017).

In 2001, the taxpayer’s LLC paid $700,000 to purchase a dilapidated movie theater in Staten
Island. The taxpayer had wanted to tear down the theater and replace it with a highrise building,
but he encountered substantial community opposition. Along came the Richmond Dance
Ensemble, a nonprofit organization that had yet to obtain its tax-exempt status as a charity. The
taxpayer was willing to make a bargain sale of the theater to the Richmond Dance Ensemble but
was nervous that the organization was not yet tax-exempt. So the parties worked out an
arrangement through which the LLC would convey the property to another charity, WEMGO
Charitable Trust, which would then convey the property to the Richmond Dance Ensemble. That
transaction went down in 2004, with WEMGO paying $470,000 to the LLC.

One provision of the bargain sale contract stated that WEMGO “shall be prohibited from selling
the premises for the first five (5) years after delivery of the deed. Notwithstanding the aforesaid,
Seller may transfer the premises to Richmond Dance Ensemble Inc. once it receives its 501C(3)
[sic] status from the Internal Revenue Service. The provisions of this paragraph shall survive
closing.” Relying on this provision, the Service determined that the transfer was not a completed
gift because of the seller’s retained ability to redirect transfer of the property to Richmond Dance
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Ensemble. That meant the taxpayer was not entitled to a charitable contribution deduction, and
that the taxpayer faced an accuracy-related penalty.

The Tax Court held that the Service was right. After noting that the quoted provision of the sale
contract contained an internal contradiction (how can WEMGO be prohibited from selling the
premises if during that time the taxpayer can force the transfer to Richmond Dance Ensemble?),
the court concluded that the parties intended “that, for the first five years after delivery of the
deed to WEMGO, [the LLC] could direct WEMGO to convey the [theater] to Richmond Dance in
the event the latter was recognized by the IRS as tax exempt....” That rendered the gift transfer
conditional, meaning no deductible charitable contribution was made. The court then upheld the
application of an accuracy-related penalty.

N. CONSERVATION EASEMENT CASES

Deed Served as Contemporaneous Written Acknowledgment (310 Retail, LLC v.
Commissioner, T.C. Memo. 2017-164, August 24, 2017). The taxpayer owns the Metropolitan
Tower (formerly known as the Strauss Building), located on Michigan Avenue in Chicago. In 2005,
the taxpayer donated a facade easement in the building to the Landmarks Preservation Council
of lllinois, a qualified charitable organization. The taxpayer claimed a $26.7 million deduction for
the value of the easement.

A donation that large requires a contemporaneous written acknowledgment from the charity
that indicates, among other things, whether the charity furnished any goods or services in
exchange for the contribution. Here, the charity furnished a letter 3.5 years (yes, years) after the
donation. The Service concluded this was not a contemporaneous written acknowledgment and
thus disallowed the deduction.

The charity then filed an amended Form 990 for its fiscal year ending 2006. The amended return
referred to the taxpayer’s easement and stated that no goods or services were furnished in
exchange. But the Service concluded that this was ineffective since §170(f)(8)(D) had not yet
taken effect (that section provides a contemporaneous written acknowledgment is not required
“if the donee organization files a return, on such form and in accordance with such regulations
as the Secretary may prescribe,” that includes the information required to be shown on a
contemporaneous written acknowledgement). Since there were no regulations under
§170(f)(8)(D) in effect at the time, §170(f)(8)(D) cannot apply.

The taxpayer went to Tax Court, hoping the court would see things differently. But while the
taxpayer’s motion for summary judgment was pending, the court held in a different case that
§170(f)(8)(D) was not self-executing, so the taxpayer could not rely on the charity’s amended
Form 990 to cure the lack of a contemporaneous written acknowledgment. Happily for the
taxpayer, however, the court held that the deed of easement contained the information
necessary to serve as a contemporaneous written acknowledgment. The deed was executed and
recorded in 2005, thus qualifying as a “contemporaneous” acknowledgment. Further, the deed
provided that it represented the “entire agreement” among the parties and that any prior
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writings related to the donation were null and void upon the deed’s execution. The deed stated
that the conveyance was for “consideration of One Dollar ($1.00) ... and other good and valuable
consideration,” but the court held that this was “boilerplate language” with “no legal effect for
purposes of §170(f)(8).” So when taken as a whole, the deed “included the required affirmative
indication that [the charity] supplied [the taxpayer] with no goods or services in exchange for its
contribution.” The court thus granted the taxpayer’s summary judgment motion.

Four days after this case, the Tax Court reached the same result under similar facts in Big River
Development LP v. Commissioner, T.C. Memo. 2017-66 (August 28, 2017).

Fifth Circuit Upholds Deduction Despite Power to Modify Boundaries of Conservation
Easement by Agreement (BC Ranch I, L.P. v. Commissioner (5% Circuit, August 11, 2017)). In
December of 2005, the taxpayer donated a conservation easement on Texas real estate that
included the habitat of a golden-cheeked warbler, an endangered bird species, to the North
American Land Trust, a charity. The easement agreement allowed the parties to modify the
property subject to the easement to the extent needed to modify the boundaries of the five-acre
homesite parcels within the property. The taxpayer claimed a charitable contribution deduction
of $8.4 million on its 2005 return. The Service disallowed the deduction and imposed a 40%
valuation misstatement penalty on the grounds that the provision allowing modification to the
subject property’s boundaries violated the requirement that the easement encumbers the
property “in perpetuity.”

The taxpayer argued that because the charity would have to consent to any modification, the
total amount of real estate subject to the easement would always be at least the same as that of
the initial contribution. But the Tax Court, upholding the disallowance, found that irrelevant. “As
a result of the boundary modifications, property protected by the [easement at the time it was
granted] could subsequently lose this protection. Thus, the restrictions on the use of the property
were not granted in perpetuity.” The court also upheld the application of the penalty, finding
“slipshod preparation of the baseline documentation” insufficient to uphold a claim for acting
reasonably and in good faith.

On appeal, however, a divided Fifth Circuit reversed. Importantly, observed the court, the
easement only permits changes to the interior boundaries of the parcels within the total acreage
covered by the easement. “Thus, neither the exterior boundaries nor the total acreage of the
instant (easement) will ever change.” This isn’t a case where the easement can be removed from
one property and placed on another. “Only discrete five-acre residential parcels, entirely within
the exterior boundaries of the easement property, could be moved — for example, to account for
locations subsequently chosen as nesting sites by the warblers.” Because modification would
never be to the benefit of the donors, then, the majority was satisfied that there is a perpetual
easement on the property. Besides, the majority reasoned, there is no reason to strictly construe
the requirements for a conservation easement deduction since the pressure for the deduction
came from conservationists, not landowners. Interpreting the deduction generously, as here,
assists conservation efforts.
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In dissent, Judge Dennis questions the court’s “impermissibly lax standard when reviewing the
claimed deduction,” citing the traditional doctrine that deductions are a matter of legislative
grace and must therefore be strictly construed. “I am sensitive to the majority opinion’s
implication that a broader interpretation of §170(h) would assist conservation efforts by
encouraging the donation of conservation easements. However, all tax deductions are designed
to serve some public good and yet are narrowly and strictly construed. It is not our domain to
decide that the goal served by this deduction is more important than that served by any other.”
Judge Dennis would have affirmed the Tax Court, citing precedent that the perpetual use
restriction must attach to a defined parcel of property. Here, Judge Dennis observed, “the forty-
seven five-acre homesites that may be substituted with initially-protected land represent 6.69
percent of the 3,509-acre easement tract—a significant portion of the total.” Besides, nothing in
the agreement requires that boundary changes be made solely for conservation purposes.

Sale of Farmland in Year of Donation Thwarts Farmers (Rutkoske v. Commissioner, 149
T.C. No. 6, August 7, 2017). The taxpayers, two brothers, were members of an LLC that owned
355 acres leased as farmland. In 2009, the LLC conveyed a conservation easement to the Eastern
Shore Land Conservancy, a charitable organization, in exchange for just over $1.5 million cash.
An appraisal determined that the unencumbered value of the farmland was $4.97 million but the
post-easement value of the land was $2.13 million. The LLC then sold the property to an
unrelated purchaser for just under $2 million, resulting in a capital gain of just over $1.75 million.

In addition to reporting their shares of LLC’s gain from the sale of the land, the taxpayers reported
their shares of the gift element from the bargain sale (about $1.34 million) as a charitable
contribution. The taxpayers classified themselves as “qualified farmers” thus entitled to a
deduction from the contribution equal to 100% of their “contribution bases” (essentially, their
adjusted gross incomes) instead of the 50% limit normally applicable to donations of
conservation easements.

The problem is that to be a “qualified farmer,” more than 50% of one’s gross income must be
from the trade or business of farming. The taxpayers were farmers alright, but if you fold in their
shares of the LLC’s gain from the sale of the farm, less than half of their incomes came from their
farming activities. The brothers claimed the gain from the sale of the farm should count as gross
income for farming, but the Tax Court held that the sale of the property is not a farming activity,
so the gain from the sale is not gross income from a farming business. As a result, the taxpayers
could only deduct an amount equal to 50% of their respective contribution bases; the rest must
be carried over to later taxable years. The court observed that “We recognize that the statute
makes it difficult for a farmer to receive a maximum charitable contribution deduction by
disposing of a portion of property in a year in which he/she donates a conservation easement,
especially in a State with high land values. But it is not our task to rewrite a statute.”

Failure to Obtain Written Subordination from Banks Doomed Deduction (RP Golf LLC v.
Commissioner (8" Circuit, June 26, 2017)). The taxpayer owns two private golf courses in Kansas
City. In 2003, it conveyed a conservation easement over the courses to the Platte County Land
Trust, a charitable organization. On its 2003 return, the taxpayer claimed a $16.4 million
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deduction, pursuant to an appraisal that found the pre-contribution value of the courses to be
$17.4 million and the post-contribution value to be $1 million.

Interestingly, though, the court never got to the issue of this valuation. You see, two banks were
mortgagees on loans made to the taxpayer. Regulation §1.170A-14(g)(2) precludes a
conservation easement deduction for encumbered property “unless the mortgagee subordinates
its rights in the property to the right of the qualified organization to enforce the conservation
purposes of the gift in perpetuity.” Here, while the easements were conveyed on December 29,
2003, consents were not executed until April 14, 2004, nor recorded until April 15, 2004. The
Service claimed that because the consents were not given contemporaneously with the donation,
the taxpayer was not entitled to a deduction. The Tax Court agreed, pointing to recent case law
indicating that the subordination must be in place at the time of the transfer. The taxpayer
argued that it had oral consents from both banks, but the court found that an oral consent would
not be binding under applicable state (Missouri) law.

On appeal, the Eight Circuit affirmed. It noted decisions from two other circuits finding that the
plain meaning of the regulation at issue requires subordination as a prerequisite to a deduction.
The court went on to say that even if the regulation was ambiguous as to when the mortgage
must be subordinated, the Service’s interpretation requiring subordination in advance of the
conveyance is reasonable. The taxpayer also challenged the Tax Court’s decision related to the
oral consent of the banks, but the Eighth Circuit held that the lower court’s fact findings on this
point were not clearly erroneous.

If It Walks Like a Conservation Easement and Quacks Like a Conservation Easement,
Then It’s a Conservation Easement (Ten Twenty Six Investors v. Commissioner, T.C. Memo.
2017-115, June 15, 2017). Late in 2004, the taxpayer, a partnership, donated a facade easement
in a Cass Gilbert-designed ten-story New York City warehouse to the National Architectural Trust,
a charity (the NAT). The deed conveying the easement was not recorded until 2006. But the
partnership claimed a charitable contribution deduction of over $11.3 million on its 2004 return
for the easement (along with another contribution of about $500,000 cash to the NAT). The
Service disallowed both deductions and asserted a penalty, claiming the contribution had no legal
effect under applicable state law until the deed was recorded; that would mean the deduction
might be proper in 2006 but not for 2004.

Before the Tax Court, the partnership argued that what it gave to the NAT was a restrictive
covenant but not a conservation easement. New York’s law requiring a recorded deed to be
effective only applies to conservation easements and not to other property transfers. Under the
partnership’s train of thought, the restrictive covenant was effective upon delivery of the deed,
so the 2004 deduction would be proper.

The Tax Court rejected this argument, citing a 2016 district court case on nearly identical facts
that found the deed ineffective until recorded. Moreover, the deed in question was titled
“Conservation Deed of Easement” and purported to convey a “Facade Conservation Easement”
on the property. This suggests the parties intended a conservation easement, so applying the
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New York law requiring recording is appropriate. The court thus granted the Service’s motion for
partial summary judgment on the issue.

0. ESTATE NOT ENTITLED TO DEDUCTION FOR GIFT TAXES DUE ON NET GIFTS (Estate of
Sommers v. Commissioner, 149 T.C. No. 8, August 22, 2017)

In December of 2001 and January of 2002, the decedent made gifts to his nieces under the
condition that they pay the associated federal gift tax liability. The decedent died ten months
later. Because of this, the gift tax due on the gifts (stipulated to be just under $274,000) is
included in the decedent’s gross estate under §2035(b).

The decedent’s estate claimed a federal estate tax deduction under §2053 for the gift tax owed
at death. The Service disallowed the deduction, and the Tax Court agreed that because the
estate’s payment of gift taxes attributable to net gifts would give rise to a claim for
reimbursement from the nieces, no deduction under §2053 is proper. Citing other cases, the
court observed that a §2053 deduction for gift taxes is limited to amount in excess of any right
to reimbursement.

The decedent’s probate and nonprobate estates passed to his surviving spouse. The estate
claimed that some of the federal estate should be apportioned to the nieces because of the
inclusion of gift tax under §2035(b). The court granted summary judgment in favor of the nieces,
finding that under the applicable state apportionment act (New Jersey), no portion of the estate
tax liability could be allocated to the nieces. That act apportions estate tax to “recipients of
property included in the decedent’s gross estate.” The nieces did not “receive” the gift taxes
included in the gross estate under §2035(b). The gifted property the nieces did receive was not
pulled back into the gross estate, so there is no basis to apportion estate tax liability to them.

P. SERVICE SUPPLIES SAMPLE LANGUAGE TO AVOID THE “PROBABILITY OF EXHAUSTION”
TEST FOR CHARITABLE REMAINDER ANNUITY TRUSTS (Revenue Procedure 2016-42,
August 8, 2016)

Regulations governing charitable remainder trusts provide that no income, estate, or gift tax
deduction is available if the charity’s interest “would be defeated by the subsequent
performance of some act or the happening of some event,” unless the possibility of such
occurrence is “so remote as to be negligible.” In a 1970 revenue ruling, the Service stated that “if
there is a greater than 5 percent probability that payment of the annuity will defeat the charity’s
interest by exhausting the trust assets by the end of the trust term, then the possibility that the
charitable transfer will not become effective is not so remote as to be negligible.” This is referred
to as the “probability of exhaustion test.” It was specifically made applicable to charitable
remainder annuity trusts (CRATs) in a 1977 ruling.

As the Service explains, in the case of a CRAT, the probability of exhaustion is calculated “first by
applying the §7520 assumed rate of return on CRAT assets (§7250 rate) against the amount of
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the annuity payment to determine when the CRAT assets will be exhausted. Then, a mortality
table (Mortality Table 2000CM, found in [Regulation] §20.2031-7(d)(7)) is used to determine the
probability that the income beneficiary or beneficiaries will survive exhaustion of the CRAT
assets. If the probability that the life beneficiary or beneficiaries will survive exhaustion of the
CRAT assets is greater than 5 percent, then the charitable remainder interest of the CRAT does
not qualify for an income, gift, or estate tax charitable deduction and the CRAT is not exempt
from income tax under §664(c). If the §7520 rate at creation of the trust is equal to or greater
than the percentage used to determine the annuity payment, then exhaustion will never occur
under this test.”

The Service has noticed that in today’s environment of low interest rates, this calculation leads
to weird results. “For example, in May of 2016, the §7520 rate was 1.8 percent. At this interest
rate, the sole life beneficiary of a CRAT that provides for the payment of the minimum allowable
annuity (equal to 5 percent of the initial FMV of the trust assets) must be at least 72 years old at
the creation of the trust for the trust to satisfy the probability of exhaustion test. The §7520 rate
has not exceeded the minimum 5 percent annuity payout rate since December of 2007, which
has necessitated testing for the probability of exhaustion for every CRAT created since that time.”

Accordingly, the Service has offered sample form language. Any trust created after August 8,
2016, containing this form language and providing for annuity payments covering one or more
measuring lives will qualify to have that language treated as a “qualifying contingency,” meaning
it would be exempt from the probably of exhaustion test. “A CRAT that contains a substantive
provision similar but not identical to [the Service’s sample language] will not necessarily be
disqualified, but neither will such a provision be assured of treatment as a qualified contingency.”

The sample language essentially forces the early termination of a CRAT “immediately before the
date on which any annuity payment would be made, if the payment of that annuity amount
would result in the value of the trust corpus, when multiplied by a specified discount factor, being
less than 10 percent of the value of the initial trust corpus.” The assets would then pass
immediately to the charitable remainder beneficiary.

Q. SETTLEMENT DATE EXTENSIONS DID NOT CONSTITUTE AN EXCHANGE OF VARIABLE
PREPAID FORWARD CONTRACTS (Estate of Andrew McKelvey v. Commissioner, 148 T.C.
No. 13, April 19, 2017).

In 2007, the decedent, the founder and CEO of the job search website monster.com, entered into
two “variable prepaid forward contracts” (“VPFCs”), one with Bank of America and one with
Morgan Stanley. Under the VPFCs, the decedent received lump sum cash payments totaling
about $193.5 million in exchange for his agreement to transfer shares of stock in Monster
Worldwide, Inc., beginning in 2008. The exact number of shares to be delivered to each bank
depended on the per-share value of the stock as of the settlement dates. When 2008 came, but
before the scheduled settlement dates, the decedent paid cash consideration totaling about
$11.5 million to the banks in exchange for their agreements to extend the settlement dates until
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2010. A few months later, the decedent died. (Hey, you write checks for $11.5 million and see
what it does to your blood pressure.)

In auditing the decedent’s 2008 federal income tax return, the Service took the position that the
decedent recognized a capital gain of nearly $201 million upon execution of the extension
agreements. The gain, said the Service, consisted of $88 million in short-term gain from swapping
the old VPFCs for new VPFCs and nearly $113 million in long-term gain from the constructive sale
of the Monster shares under the VPFCs.

The estate challenged the assessment, arguing that Revenue Ruling 2003-7 allowed the estate to
treat the VPFCs as “open transactions,” meaning there is no recognized gain or loss until stock is
transferred at the settlement date(s). The open transaction doctrine applies because “a taxpayer
entering into a VPFC does not know the identity or amount of property that will be delivered until
the future settlement date arrives and delivery is made.” But the Service does not contest that
the original transactions qualified for the open transaction doctrine. The dispute is whether the
execution of the extension agreements resulted in taxable exchanges of old VPFCs for new VPFCs.
The estate claimed that the extensions only served to postpone the settlement dates, while the
Service equated the extensions to swapping one VPFC contract (with settlement date in 2008)
for another (with a settlement date in 2010). Since there is no case authority on point here, the
Tax Court was charting new waters.

Regulation §1.1001-1(a) says that an exchange is not a taxable event unless the properties
swapped “differ materially either in kind or in extent.” The Tax Court thus reasoned that the
extensions were taxable exchanges only if the VPFCs were “property” of the decedent and,
further, only if what the decedent held after the extensions was materially different from what
he held before the extensions. The estate argued that the VPFCs were not “property” of the
decedent at the time of the extensions since at that time all he had was an obligation to deliver
the requisite number of shares to each bank. In other words, an “obligation” is not “property.”
The Tax Court agreed. “Although the original VPFCs did provide decedent with a right to receive
cash prepayments,” wrote the court, “once those prepayments were received ... decedent was
left only with obligations to deliver under the terms of the VPFCs and retained no further
property rights with respect to the contracts.” This analysis, said the court, is consistent with the
open transaction treatment provided under Revenue Ruling 2003-7.

The court rejected the Service’s position that the extensions closed the original VPFCs and thus
triggered realization of gain. The court observed that the extensions “did not clarify the
uncertainty of which property decedent would ultimately deliver to settle the contracts. ...
Because decedent’s obligation to deliver a variable number of shares (or the cash equivalent)
was controlling, it remained uncertain whether decedent would realize a gain or loss upon
discharge of his obligations, not to mention the characterization of such gain or loss.”

The Service also argued that the extensions constituted a constructive sale of the stock under
§1259. But the court observed that §1259 only applies to forward contracts where the amount
of property to be delivered is “substantially fixed.” The number of shares deliverable here, by
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contrast, could not be known until each settlement date. Moreover, reasoned the court, the
Service already stipulated that Revenue Ruling 2003-7 applies to the VPRCs at issue, a position
inconsistent with the argument that §1259 applies to treat the transactions as realization events.

R. DEFINED BENEFIT PLAN IS NOT AN “ASSET” FOR PURPOSES OF APPLYING THE INSOLVENCY
EXCLUSION (Schieber v. Commissioner, T.C. Memo. 2017-32, February 9, 2017)

The taxpayers, a married couple, had about $906,000 of debt attached to a parcel of investment
real estate. The creditor, a bank, cancelled about $418,000 of the debt together with accrued
interest. On their joint federal income tax return, the taxpayers took the position that a portion
of the cancelled debt was excluded under §108(a)(1)(B). This provision excludes the cancellation
of indebtedness from gross income if (and to the extent) the taxpayer was insolvent immediately
prior to the cancellation. The taxpayers claimed to have assets totaling about $925,000 and
liabilities totaling about $1,218,000 (including the debt that was partially cancelled by the
creditor), leaving them insolvent to the tune of about $293,000 immediately before the creditor’s
action.

On the return, the taxpayers excluded $346,000 of the $418,000 debt cancellation from gross
income, and no one seems to know how the taxpayers arrived at that conclusion. The Service
claimed that the entire $418,000 of debt discharge income should be included in the couple’s
gross income because the taxpayers were not insolvent immediately before the discharge. In
reaching this conclusion, the Service included a defined benefit pension plan held by one of the
taxpayers in connection with her employment. If the defined benefit plan counts as an asset, the
Service would be correct in requiring the couple to report the entire amount of the cancelled
debt in gross income.

But the Tax Court agreed with the taxpayers that a defined benefit plan is not an “asset” for
purposes of determining whether (and to what extent) a taxpayer is insolvent. Although the Code
supplies no definition of an “asset” for purposes of the insolvency exclusion, there is case law
indicating that assets exempt from creditor claims count as assets under §108 because even
assets exempt from creditor claims can still give a taxpayer “the ability to pay an immediate tax
on income” from cancelled debt. Yet the Tax Court observed that a defined benefit plan is not
such an asset. The taxpayers “could not use their interest in the pension plan to immediately pay
a tax liability because they were entitled only to monthly payments under the plan and could not
convert their interest in the plan to a lump-sum cash amount, sell the interest, assign the interest,
borrow against the interest, or borrow from the plan.” Accordingly, the court ruled the taxpayers
were insolvent by about $293,000 before the debt was cancelled, so they could exclude that
portion of the cancelled debt from gross income.
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S. REVERSE LIKE-KIND EXCHANGES OUTSIDE THE SAFE HARBOR ARE POSSIBLE, BUT
SERVICE DOESN’T LIKE IT (Estate of Bartell v. Commissioner, 147 T.C. No. 5, August 10,
2016; Action on Decision 2017-06, August 14, 2017)

Bartell Drug Co., an S corporation owned by the decedent and his two children, owns and
operates a chain of retail drugstores in western Washington. The company decided to acquire a
new parcel of real estate in Lynwood, Washington, on which to construct and operate a new
retail location. But it also wanted to do via a §1031 exchange where possible. Accordingly, after
negotiating the purchase of the Lynwood location, the company assigned all of its rights in the
purchase agreement to a third-party exchange facilitator. A subsequent agreement between the
company and the facilitator provided that the facilitator would buy the property and give the
company the right to buy for a set price for a stated period. Using bank financing guaranteed by
the company, the facilitator acquired title to the Lynwood property in August, 2000. The company
then constructed a drugstore on the property, and when construction finished in June, 2001, the
company leased the store from the facilitator from that time until December, 2001, when the
facilitator conveyed the property to the company after receiving full payment as provided under
their agreement (and as explained more fully below).

Meanwhile, in 2001, the company entered into a contract to sell an existing parcel of property in
Everett, Washington, to another, unrelated buyer. The company then entered into a different
exchange agreement with a different qualified intermediary and assigned its rights under the sale
agreement (along with its rights under the earlier agreement with the facilitator) to that
intermediary. The intermediary then sold the Everett property, used the proceeds of that sale to
buy the Lynwood property, and conveyed the Lynwood property to the company.

The company realized a $2.8 million gain on the sale of the Everett property, but it took the
position that the gain was excluded under §1031 because these events essentially equated to a
like-kind exchange of the Everett property for the Lynwood property. The statute, you see, covers
not only “simultaneous” swaps of land for land, but also “deferred” exchanges. In the typical
(“forward”) exchange, the taxpayer sells a parcel of land and uses the proceeds to buy another
parcel of land within a particular timeframe. But in the case, the taxpayers are seeking to qualify
a “reverse” exchange, for the Lynwood property had been identified and acquired before the
Everett property was sold.

While the regulations are silent about “reverse” exchanges, the Service has established a safe
harbor under Revenue Procedure 2000-37 under which some reverse exchanges can work. But
the safe harbor can only apply to arrangements made with an “exchange accommodation
titleholder” on or after September 15, 2000, and the company’s arrangement with the
intermediary in this case preceded this date. Because the revenue procedure did not apply, then,
the parties had to figure out whether a legitimate “exchange” took place that could qualify for
nonrecognition.

The Service argued that the company already owned the Lynwood property by the time the
Everett property was sold. It was thus too late to engage in a like-kind exchange of the Everett
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property, for an exchange requires “that the taxpayer not have owned the property purportedly
received in the exchange before the exchange occurs; if he has, he has engaged in a nonreciprocal
exchange with himself.” The Service claimed that the company (not the facilitator) owned the
Lynwood property and thus had all the benefits and burdens of ownership in the Lynwood
property by the time the Everett property was sold. The facilitator, it argued, had no equity
interest in the property, made no economic outlay to acquire the property, was not at risk with
respect to the property, and had no interest in the improvements made (and funded) by the
company.

But the taxpayers pointed to controlling precedent establishing that the facilitator need not
assume the benefits and burdens of ownership to have title to the property. That precedent said
one like the facilitator could obtain title “solely for the purpose of the exchange” and thus
preclude a prohibited “self-exchange.” The Tax Court agreed, and while it observed that this
precedent does indeed elevate form over substance, it works to qualify transactions like the one
at issue in this case. The Service pointed to more recent precedent emphasizing the benefits and
burdens of ownership, but the court found important distinctions: the Service’s precedent
involved a case where the taxpayer itself acquired the replacement property first (obviously
different from the case here where the company did not have title until all aspects of the
exchange were complete), and it came from a non-controlling jurisdiction.

The court observed that while this transaction spanned 17 months, a period far longer than any
of those from the precedents favorable to the taxpayer, “the caselaw provides no specific time
limit on the period in which a third-party exchange facilitator may hold title to the replacement
property before the titles to the relinquished property and replacements properties are
transferred in a reverse exchange.”

Nearly a year after the Tax Court’s decision, the Service issued a nonacquiescence, stating “the
Service does not follow the court opinions that take the view that for §1031 purposes an
exchange facilitator may be treated as the owner of replacement property regardless of whether
it has the benefits and burdens of ownership. ... Taxpayers that use accommodating parties
outside the scope of [the Revenue Procedure] have not engaged in an exchange if the taxpayer,
rather than the accommodating party, acquires the benefits and burdens of ownership of the
replacement property before the taxpayer transfers the relinquished property.”

T. JUSTICE DOESN’T ALWAYS PREVAIL (Smyth v. Commissioner, T.C. Memo. 2017-29,
February 7, 2017)

“Grisel Smyth,” wrote Judge Holmes, “is a loving grandmother who provided a home and care for
her two young grandchildren. On her 2012 tax return she claimed them as her dependents and
asked the IRS to send her a check for almost $5,300—a refund of over $2,900 for the taxes
withheld on her income plus almost $2,400 in refundable credits. The Commissioner denied her
claim. The reason? Smyth’s unemployed son had already claimed the children on his tax return,
gotten a check from the government, and cashed it to spend on drugs.”
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The Service maintained that while the result may not be fair, it’s required by the statute. Judge
Holmes reluctantly agreed. Smyth argued that her son did not file an original return for 2012, but
she had no evidence to back up this claim. Besides, if he had not done so, the Service would not
have flagged Smyth’s return for claiming the same dependents. And while the son signed an
amended 2012 return that did not claim the dependents, there is no proof that return was
appropriately “filed,” as it was simply delivered to IRS counsel. So it was clear that the taxpayer
had to lose. As Judge Holmes concludes: “It is difficult for us to explain to a hardworking taxpayer
like Smyth why this should be so, except to say that we are bound by the law. And it is impossible
for us to convince ourselves that the result we reach today—that the IRS was right to send money
meant to help those who care for small children to someone who spent it on drugs instead—is in
any way just. Except for the theory of justice that requires a judge to follow the law as it is but
explain his decision in writing so that those responsible for changing it might notice.”

u. PASS THE SUGAR — PREGAME MEALS ARE FULLY DEDUCTIBLE (Jacobs v. Commissioner,
148 T.C. No. 24, June 26, 2017)

The taxpayers, owners of the NHL's Boston Bruins, provided pregame meals to players and
personnel during away games throughout the taxable years at issue (2009 and 2010). The
taxpayers deducted the full cost of the meals, but the Service argued that the §274(n)(1) applies
to limit the deduction to 50% of the cost. But the Tax Court held that the provision of meals
before away games is a de minimis fringe and thus not subject to the 50% limitation.

Regulations explain that employee meals provided in a nondiscriminatory manner qualify as a de
minimis fringe: (1) the eating facility is owned or leased by the employer; (2) the facility is
operated by the employer; (3) the facility is located on or near the business premises of the
employer; (4) the meals furnished at the facility are provided during, or immediately before or
after, the employee’s workday; and (5) the annual revenue derived from the facility normally
equals or exceeds the direct operating costs of the facility (the revenue/operating cost test). Here
the pregame meals met these conditions, as the taxpayers contracted out for the provision of
meals at hotels and arenas. Though they did not own the hotels or arenas, the court observed
that under the regulations it is sufficient if the taxpayers “contract with another to operate an
eating facility for its employees.” The meals are provided to help players perform well, so they
are given for a substantial non-compensatory business reason.

V. MARRIED TAXPAYERS FILING SEPARATELY CANNOT CLAIM EARNED INCOME CREDIT
EVEN IF THE TAX COURT ALLOWS IT (Action on Decision 2017-05, July 10, 2017)

Yosef Tsehay worked as a custodian at a community college in Washington. His 2013 federal
income tax return, prepared by a third party, claimed “head of household” filing status. The
return also claimed a dependency exemption for four kids, a child tax credit for four kids, and an
earned income credit for three kids. The Service changed Yosef’s filing status to “unmarried” and
disallowed the claimed exemptions and credits. The Service determined that Yosef, who had
previously separated from his spouse and ordered to pay child support, was a noncustodial
parent and therefore eligible for the dependency exemption only if the custodial parent signed a
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written declaration releasing her claim to the exemption (which had not happened, it seemed).
But in a 2016 memorandum decision, the Tax Court found credible evidence to suggest Yosef and
his spouse were married throughout 2013 and lived together with their five children. It thus held
that Yosef was entitled to the dependency exemptions, the child tax credit, and the earned
income tax credit. In the process, the court held that Yosef’s filing status should be “married filing
separately.”

There’s just one problem. Section 32(d) provides that a taxpayer claiming “married filing
separately” status is ineligible for the earned income credit. The Tax Court’s opinion makes no
reference to this provision, suggesting it simply missed this rule. Not surprisingly, then, the
Service indicated its nonacquiescence with the court’s holding related to the earned income
credit, citing §32(d).

W. PARTNERSHIP INTEREST WAS SOLD, NOT ABANDONED, AND NO AMORTIZABLE
INTANGIBLE WAS CREATED EITHER (Watts v. Commissioner, T.C. Memo. 2017-114, June
14, 2017).

The taxpayers sold their interests in a partnership that owned and operated retail golf stores. The
tax return claimed the transaction gave rise to a $750,000 loss, which the return treated as an
ordinary loss on the basis that the partnership interests were abandoned and not sold. The
Service, not surprisingly, maintained that the transaction was a sale of the partnership interests
and that the ensuing loss was a capital loss under §741.

At trial, the taxpayers conceded that the abandonment loss claim was erroneous. Instead, the
taxpayers argued that the substance of the transaction was not a sale that generated capital loss
but rather a transaction creating an amortizable §197 intangible that generated ordinary
deductions. Specifically, they maintained the transaction (in which the taxpayers received no
payment for their interests but continued to have rights to property leased by the acquiring
party) created a “right to recovery of basis” that’s amortizable under §197. The Tax Court rejected
this intent to recharacterize the deal, noting that the transaction was—in form and substance—
a sale structured such that the taxpayers had no immediate rights to payments.

Instead of accepting the loss, however, the taxpayers then returned to the theory that the
partnership interests had been abandoned. But the court rejected this theory too, noting that
under the Code there are only two situations where a partnership interest is “abandoned” as
opposed to “sold:” (1) where the partner was not personally liable for the partnership’s recourse
debts, or (2) where the partner had limited liability and had no economic risk of loss for the
partnership’s nonrecourse debts. Since the taxpayers submitted no evidence as to the
applicability of either exception, the court applied the general rule that treats the disposition as
a sale or exchange of the partnership interest.
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X. HOW NOT TO MAINTAIN A MILEAGE DIARY (Taylor v. Commissioner, T.C. Memo. 2017-
99, June 1, 2007)

The taxpayers, a married couple, each held jobs: Avery had a recycling business and Katrina
worked at a local hospital. Katrina also claimed to operate a bill collecting business on the side.
Their 2012 joint return claimed a total deduction in excess of $74,000 for vehicle mileage
expense. The Service disallowed the deduction for lack of adequate substantiation.

The taxpayers at trial produced a spreadsheet documenting the mileage expense with respect to
four vehicles that they claimed were used for business and personal use (though the original
return only mentions two vehicles and states they were used entirely for business purposes). The
spreadsheet purported to show 132,456 miles in business travel for 144 different trips, but the
court noticed a few inconsistencies. First, the spreadsheets were created only after the matter
came to the Tax Court. Second, no entry shows the actual time spent at one destination or what
specific tasks were performed there; instead, all 144 entries state that the trip was to “Distribute
Informational Brochures/Market.” Third, in several cases the ending odometer reading for one
trip is higher than the beginning reading for the next trip. Fourth (and best of all), the entry for
March 10 claims Katrina drove 1,696 miles that day. By the court’s computations, that meant
“she would have had to drive at an average speed of 70 miles per hour for 24 consecutive hours
while still squeezing in time for rest stops and a client meeting.” Finally, the average length of
each trip was 920 miles, which would consume a full day. “We are not persuaded,” wrote the
court, “that Mrs. Taylor could have taken 144 full-day trips of this length while concurrently
holding a full-time job at [the] Hospital.”

The court also upheld the assessement of a negligence penalty against the couple, despite
Katrina’s insistence that the spreadsheet entries were accurate.

Y. SERVICE ABUSED DISCRETION IN NOT GRANTING HARDSHIP WAIVER FROM 60-DAY
ROLLOVER RULE (Trimmer v. Commissioner, 148 T.C. No. 14, April 20, 2017)

John retired from the New York Police Department in 2011. He planned to work as a security
guard following retirement but the job fell through at the last minute. Shortly thereafter, John
started to suffer from a major depressive disorder. He stopped communicating with family and
friends, stopped leaving the house, and even let his hygiene go. During this period, he received
two distribution checks from his NYPD retirement accounts. The checks, totaling over $100,000,
sat on the dresser at his house for over a month before he deposited them into the joint checking
account he held with his wife.

It wasn’t until several months later, when his return preparer started to work on the 2011 return,
that John learned of the 60-day rollover requirement. He immediately rolled the funds into an
IRA. The funds deposited into the joint account had never been used for anyone’s benefit.

When the Service examined the 2011 return and mentioned the need to include the distributions
in gross income, John wrote a letter to the Service requesting a hardship waiver from the 60-day
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rollover requirement. This is available under §402(c)(3)(B), but John did not cite the statute. The
Service denied the request and assessed a deficiency.

Before the Tax Court, the Service argued that the examination agent lacked the authority to
consider a hardship waiver because John did not request and pay for a private ruling on the
request, as is standard operating procedure. But the Tax Court observed that a 2016 revenue
procedure expressly authorizes the Service to grant hardship relief during the examination phase
even where no private ruling is requested, and this authority was made retroactive to 2003. So
the court rejected the Service’s argument that the agent lacked authority to grant the waiver.

The Service then argued that the court lacked jurisdiction to review the Service’s exercise of
discretion in denying a hardship waiver, but the court quickly rejected this position, noting the
well-accepted doctrine that judicial review is available for acts of administrative discretion. On
the merits, the court held that that Service should have granted John’s request for a hardship
waiver. It found that John’s failure to meet the rollover requirement was attributable to his
disability. “If anything,” noted the court, “the fact that he left two checks totaling over $100,000
on his dresser at home for over a month before depositing them in the bank vividly evidences his
impaired mental condition.” The court thus concluded that the two distributions should be
excluded from gross income and that the 10% penalties under §72(t) should not apply.

Z. THE TAX BENEFIT RULE DOES NOT APPLY WHERE DECEDENT DEDUCTED EXPENSES THAT
THE BENEFICIARY SUBSEQUENTLY DEDUCTED AS WELL (Estate of Backemeyer v.
Commissioner, 147 T.C. No. 17, December 8, 2016)

Steve was a corn and soybean farmer in Nebraska until his death in 2011. In 2010, Steve
purchased about $235,000 in “farm inputs” (seed, chemicals, fertilizer, and fuel) which he
deducted on the 2010 joint return he filed with his wife, Julie. At his death in March, 2011,
though, Steve had not used any of these inputs. Steve’s will provided for everything to pass to a
trust for the benefit of Julie. After Steve’s death, Julie took up the farming business. She used the
inputs later in 2011 to grow crops that were harvested and sold in 2011 and 2012. On her 2011
return, Julie deducted an amount equal to the value of the farm inputs she inherited from Steve.

The Service thought it was an impermissible double deduction that both Steve and Julie could
separately deduct the same cost, so it took the position that the tax benefit rule required Steve
to recapture the previously deducted amounts as gross income. But the Tax Court held that the
tax benefit rule does not apply in this context. The inputs have been included in Steve’s gross
estate for estate tax purposes, and it would be “double taxation of the value of the farm imputs”
to force Steve’s estate now to include that same value in gross income for income tax purposes.

The court had no problem with the fact that both Steve and Julie got to deduct the same cost.
Such is the consequence of a stepped-up basis: “The sole cause for the allowance of two
deductions here is section 1014(a), which steps up the basis of property acquired from a
decedent. Were section 1014 not to apply, the [Julie] would have received the farm inputs with
a zero basis and therefore been unable to deduct them. We find it unlikely that [the Service]
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would have pursued his tax benefit rule argument were that the case.” Yes, Steve and Julie each
got their income tax deductions, in two separate years, for a cost that was paid for only once. But
such would be the case anytime a beneficiary inherits deductible property with a stepped-up
basis.
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The American Taxpayer Relief Act of 2012 (“ATRA”) fundamentally changed tax planning,
especially for wealthy married couples. This short handout offers basic estate planning templates
for married couples with small, medium, and large estates, respectively, in light of ATRA.

. BACKGROUND
A. The Significance of Income Tax Planning

The signature feature of ATRA was permanence; that is, the Act made permanent the lion’s share
of the various provisions of the Economic Growth and Tax Relief Reconciliation Act of 2001 and
the Jobs and Growth Tax Relief Reconciliation Act of 2003 (collectively known as the “Bush tax
cuts”) that had been set to expire at the end of 2012. While the federal income tax system for
most taxpayers is thus the same under ATRA as it was for most of the last decade, ATRA did
reintroduce the 39.6% bracket for ordinary income and the 20% rate for adjusted net capital gain.
The following chart containing the inflation-adjusted tax brackets for unmarried individuals and
married couples in play for 2017:

(Adapted from Rev. Proc. 2016-55)

Taxable Income Exceeding 2017 Federal Income Tax Rates for Individuals
Adjusted Net . Medicare Surtax
. . Medicare Surtax
. . Ordinary Cap Gain* & on Net
Unmarried Joint . on Earned
Income Qualified Income** Investment
Dividends Income
[0)
SO SO 10% 0%
$9,325 $18,650 15%
37,950 75,900 25% 2.9% 0%
$37, $75,
$91,900 $153,100 28%
$191,650 $233,350 15%
AGl over AGl over 33%
$200,000*** | S250,000*** o o
$416,700 $416,700 35% 3.8% 3.8%
$418,400 $470,700 39.6% 20%

* Other long-term capital gains could be taxed as high as 25% (building recapture) or 28% (collectibles

and §1202 stock).
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** Includes employer contribution of 1.45% (§3111(b)(6)), individual contribution of 1.45%
(§3101(b)(1)), and additional tax of 0.9% for adjusted gross income over $200,000 for an unmarried
individual and $250,000 on a joint return (§3101(b)(2), for years after 2012).

*** Note too that unmarried individuals with adjusted gross incomes in excess of $254,200 and joint
filers with adjusted gross incomes in excess of $305,050 are subject to the phase-out of both personal
exemptions and itemized deductions.

For couples with high taxable incomes, therefore, ATRA represented a significant increase in
federal tax rates. Even couples with more modest incomes might be paying more federal income
tax, however, because of the application since 2013 of the 3.8% net investment income surcharge
under §1411. Federal income taxes have thus become more significant for many married couples.

B. The (In)Significance of Transfer Tax Planning
ATRA also made permanent the $5,000,000 basic exclusion amount that was introduced in the

Tax Relief and Unemployment Insurance Reauthorization and Job Creation Act of 2010
(“TRUIRJCA”). As under TRUIRICA, the basic exclusion amount is adjusted for inflation after 2011.

For decedents dying in The basic exclusion amount is
2011 $5,000,000
2012 $5,120,000
2013 $5,250,000
2014 $5,340,000
2015 $5,430,000
2016 $5,450,000
2017 $5,490,000

As a result of TRUIRJCA and ATRA, some married couples have been rendered “statutorily poor:”
they used to have taxable estates when the exclusion amount was much lower, but they no
longer have taxable estates now that, with only a modicum of planning between the two of them,
they can transfer $10.9 million without triggering federal wealth transfer taxes. For these
couples, transfer tax planning has obviously become much less significant.

But even wealthy couples with taxable estates may not fear wealth transfer taxes as they once
did, for ATRA set the rate of federal estate and gift taxes at a flat 40%. That is less than the 55%
maximum rate that would have kicked in had ATRA not imposed a 40% rate. And the 40% rate is
awfully close to the marginal tax rates faced by many couples with taxable estates.

Year Transfer Tax Rate Highest Income Tax Rate

2010 0% 35% ordinary, 15% capital
2011 -2012 35% 35% ordinary, 15% capital
2013 - 2017 40% 43.4% ordinary, 23.8% capital
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For some couples, therefore, federal wealth transfer tax planning is no more important than
federal income tax planning. That is dramatically different than where we were a decade ago.

Year | Transfer Tax Rate | Highest Income Tax Rate
2000 37-55% 39.6% ordinary, 28% capital
2001 37-55% 39.1% ordinary, 20% capital
2002 41-50% 38.6% ordinary, 20% capital
2003 41-49% 35% ordinary, 15% capital
2004 45-48% 35% ordinary, 15% capital
2005 45-47% 35% ordinary, 15% capital
C. The Portability Election

ATRA also made permanent the revised definition of the “applicable exclusion amount” used for
federal estate and gift tax purposes. Instead of expressing the applicable exclusion amount as a
fixed dollar amount ($2 million in 2006, 2007, and 2008; $3.5 million in 2009; $5 million in 2010),
the applicable exclusion amount now is the sum of the basic exclusion amount ($5,000,000 as
adjusted for inflation) and the “deceased spousal unused exclusion amount,” referred to in the
regulations as the “DSUE Amount.” Very generally, the DSUE Amount consists of the unused
portion of a deceased spouse’s basic exclusion amount.

The DSUE Amount is not available automatically; the statute requires an election by the deceased
spouse’s executor. Regulations finalized in 2015 confirm the statutory requirement that an estate
claiming the portability election must file an estate tax return within nine months of the
decedent's death (unless an extension of time for filing has been granted), regardless of the size
of the gross estate and regardless of whether an estate tax return would otherwise be required
to file a return. But in the case of smaller estates, the regulations provide that estates not
otherwise required to file a Form 706 may, in lieu of reporting the value of certain property that
qualifies for the marital or charitable deduction, instead estimate the total value of the gross
estate (including the values of the property that do not have to be reported on the estate tax
return under this provision), based on a determination made in good faith and with due diligence
regarding the value of all of the assets includible in the gross estate.

Planners and commentators initially dismissed the portability election as a safety net for
taxpayers who, for whatever reason, failed to engage in traditional marital deduction planning.
It was easy to dismiss the portability election in part because when it was first introduced in late
2010, it was scheduled to last for only two years. Now that the election is more or less a
permanent feature of federal wealth transfer tax planning, however, planners cannot dismiss the
portability election so easily. Indeed, in some cases the portability election might prove
preferable to traditional marital deduction planning.
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1. SORTING MARRIED COUPLES — THE “BUCKET” APPROACH

The current structure of the federal income, estate, and gift tax system makes it so no one
template can be used for all married couples. Instead, modern tax planning requires married
couples to be sorted into one of three “buckets,” each with its own template.

BUCKET ONE BUCKET TWO BUCKET THREE
Combined net worth less | Combined net worth more than 1 basic Combined net worth more
than 1 basic exclusion exclusion amount but not more than 2 than 2 basic exclusion
amount basic exclusion amounts amounts
(no more than $5.49 (more than $5.49 million but not more (more than $10.98 million
million in 2017) than $10.98 million in 2017) in 2017)

These materials will suggest a possible template for each bucket. Before doing so, two points
must be stressed from the outset. First, the application of state estate, gift, and inheritance tax
laws may affect the relative size of each bucket and even, perhaps, the total number of buckets
in play. Suppose, for example, that a married couple with a $3.5 million combined net worth
resides in a state that imposes its own wealth transfer tax with an exclusion amount of only $2
million. The strategies discussed below for Bucket One assume no transfer tax at all will be
imposed. If the amount of state estate tax is a concern, the planner in this example might limit
the Bucket One template to couples with combined net wealth of $2 million or less and use some
of the strategies from Bucket Two in an attempt to plan for the state estate tax. But even that
approach requires caution, as state estate tax systems may not permit all of the options described
in Bucket Two, most notably QTIP and portability elections. So where state transfer taxes are an
issue, the planner will need to give careful consideration as to how these templates may be
applied successfully to couples that face liability for such taxes.

Second, just as no two snowflakes are alike, no two estate plans are ever identical. What follows
are general templates that a planner can use as a starting point in designing the precise estate
plan that will work best for any particular married couple. These templates do not consider the
special issues that arise, for example, in planning for a beneficiary with special needs, planning
for couples that hear the word “dynasty” and get all atwitter, or planning for couples that intend
to leave the bulk of their wealth to one or more charitable organizations. Likely no one will use
the exact templates set forth herein, but hopefully they provide a helpful framework for building
plans that will actually be implemented.

1l. PLANNING FOR BUCKET ONE COUPLES

BUCKET ONE TEMPLATE

¢ Trust or outright gift upon death of first spouse?
e Ensure stepped-up basis for all on death of surviving spouse
e Consider protective portability election
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There is a three-part template for married couples with a combined net worth not in excess of
the basic exclusion amount.

A. Transfer Upon First Spouse’s Death: Trust or Outright Gift?

The couple needs to decide how the assets of the first of them to die should pass. For most
couples, there are two choices: by outright gift to the surviving spouse or to a trust of which the
surviving spouse is a beneficiary. In answering this question, taxes are irrelevant. Clients choosing
to use a trust will be doing so for non-tax reasons. Those reasons could include:

* the desire of the first spouse to die to control the disposition of his or her assets after death
* a concern that the surviving spouse may not have the capacity or desire to manage the assets
* a concern that assets in the name of the surviving spouse might be vulnerable to creditors

Of course there are good reasons for clients to prefer an outright gift:

* the desire to avoid the costs of trust formation and administration
* the desire to avoid the complexity of trusts (you can’t get much simpler than an outright gift)

Happily, Bucket One couples are free to choose the method that works best for them; taxes do
not control any of the decisions here.

B. Ensure All Assets Get Stepped-Up Basis on Survivor’s Death

Since transfer tax planning is not an issue for Bucket One couples, it is crucial that planners get
the income tax planning piece right. And that means ensuring everything gets a fresh-start, fair
market value basis for income tax purposes upon the surviving spouse’s death.

Where couples choose to let assets pass to the surviving spouse by outright gift, the step-up in
basis on the surviving spouse’s death is assured since the spouse owns everything. At this point,
however, it is worth mention that the fresh-start, fair market value basis on property passing
from a decedent can cause a “step-down” in basis as well (as where the property’s value at the
time of the surviving spouse’s death is less than the surviving spouse’s adjusted basis in the
property). While estate planners are well-trained in making sure such losses are recognized prior
to death so they are not lost, clients will sometimes find a way to die before fully purging loss
assets from their portfolios. “Step-downs” will thus happen from time to time. But most
beneficiaries will benefit from the application of the fair-market-value-at-date-of-death rule.

Obtaining a stepped-up basis for everything on the surviving spouse’s death is more complicated
where the couple decides to have assets pass from the first spouse to die via a trust. If structured
as a typical irrevocable trust, the assets of the trust will not receive a stepped-up basis on the
death of the surviving spouse because those assets are not included in the surviving spouse’s
gross estate for estate tax purposes. For Bucket One couples using trusts, therefore, the key is to
create a trust causes inclusion of the trust assets in the survivor’s gross estate. Gross estate
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inclusion is not an adverse result for Bucket One couples, recall, because federal wealth transfer
taxes are not an issue: even if everything is included in the surviving spouse’s gross estate, the
total size of the estate is less than the surviving spouse’s basic exclusion amount.

There are at least two ways to structure a trust so that it results in gross estate inclusion, thus
assuring that the assets get a stepped-up basis on the surviving spouse’s death. First, the trust
instrument can give the surviving spouse a testamentary power to appoint all or any portion of
the trust estate to the surviving spouse’s estate. This is a general power of appointment, and
property subject to a general power of appointment is generally includible in the gross estate of
the power-holder. In order for this approach to get the maximum advantage, the surviving spouse
should be entitled to all of the income from the trust (payable at least annually) for the surviving
spouse’s life. This makes the property passing to the trust eligible for the estate tax marital
deduction, thus maximizing the DSUE Amount that can pass to the surviving spouse in the next
component of the template. But since estate taxes are not a factor for Bucket One clients, it is
not critical that the surviving spouse receive the income. Nor is it crucial that the power be so
broad; it is sufficient, for example, that the spouse has a testamentary power to appoint the trust
property only to the creditors of the surviving spouse’s estate.

Second, the trust can be structured to qualify for the qualified terminable interest property
(“QTIP”) exception to the terminable interest rule. If a trust meets the requirements for a QTIP
election and the executor of the estate of the first spouse to die properly makes the QTIP election,
the assets remaining in trust upon the death of the surviving spouse will be included in the
surviving spouse’s gross estate, thus assuring here too that the assets qualify for a stepped-up
basis. Some practitioners had been concerned that the Service might disregard QTIP elections
made by the estate of a Bucket One deceased spouse on the grounds that the QTIP election was
not necessary to avoid imposition of federal estate tax. In Revenue Procedure 2016-49, however,
the Service made clear that it would not disregard a valid QTIP election unless requested to do
so by the executor.

C. Consider the Protective Portability Election

By definition, estate taxes are not an issue for Bucket One couples. Even if the clients completely
bungle the handling of the first spouse’s estate, the surviving spouse alone has a basic exclusion
amount ample enough to shelter all of the property from federal wealth transfer taxes. Thus one
may rightfully wonder why the Bucket One template would consider the need for a portability
election.

Planners might consider a portability election upon the death of the first spouse simply because
the surviving spouse may come into other, unexpected wealth (prizes, jackpots, punitive damage
awards, treasure trove) or may see unexpected surges in the value of assets. In any of those
cases, having the DSUE Amount in addition to the basic exclusion amount could prove helpful.
Since the only cost to making the portability election is filing a timely estate tax return that would
be subject to the relaxed reporting requirements described above, this would likely be cheap
insurance.
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V. PLANNING FOR BUCKET TWO COUPLES

BUCKET TWO TEMPLATE

e Trust or outright gift upon death of first spouse?
e If outright gift is preferred, use disclaimer planning
e If trust is preferred, use Clayton QTIP

Planning in Bucket Two is perhaps the most challenging. Clearly some transfer tax planning is in
order; if the planner does nothing and wastes the first spouse’s applicable exclusion amount, the
surviving spouse will not have sufficient exclusion to cover the couple’s combined net worth,
even if those assets do not appreciate in value after the death of the first spouse.

The question, though, is what kind of planning makes the most sense. Before 2011, we always
used our friend, the credit shelter trust. Even where the credit shelter trust made no sense
outside the world of taxes, it was often our only recourse to make sure each spouse’s exclusion
was utilized fully. Now, however, we also have the portability election at hand. And for clients in
Bucket Two, the portability election is usually all we need to make sure federal wealth transfer
taxes remain a nullity. So the planner has to consider which is better: using the good, old-
fashioned credit shelter trust or the new-fangled portability election.

A. When Credit Shelter Trust is Better

In many cases, the credit shelter trust will be the better option. The two principal advantages of
credit shelter trusts are these:

1. Asset Appreciation Expected

Unlike the basic exclusion amount, the DSUE Amount does not adjust for inflation. Thus, for
example, suppose the executor of the first deceased spouse elects to have a $5 million DSUE
Amount pass to the surviving spouse. When the surviving spouse dies 25 years later, the basic
exclusion amount will be substantially higher, but the DSUE Amount will still be $5 million.

On the other hand, assets placed in a credit shelter trust will not be subject to estate tax on the
death of the surviving spouse no matter how much they may appreciate in value. If the assets
owned by the surviving spouse are expected to appreciate substantially before the surviving
spouse’s death, then, the credit shelter trust will usually be the preferred option.

2. Client Wants to Use the Generation-Skipping Transfer Tax Exemption

While the DSUE Amount applies for both federal estate tax and federal gift tax purposes, it does
not apply for purposes of the generation-skipping transfer tax. On the other hand, executors can
elect to apply the GSTT exemption to assets placed in a credit shelter trust, permanently shielding
the trust assets from the generation-skipping transfer tax. If the couple wants to make significant
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provision for grandchildren and other beneficiaries further down the line of descent, the credit
shelter trust will be more attractive.

B. When Portability is Better

But there are situations where portability may have the edge over credit shelter trusts. Here are
three that come to mind:

1. Some Assets Don’t Fit Well in Credit Shelter Trusts

Retirement accounts and residences make for poor assets in a credit shelter trust. For income tax
purposes we can generally achieve better results by naming the surviving spouse as beneficiary
instead of a trust. For purposes of excluding gain from the sale of a residence, moreover, title in
the surviving spouse’s name is better since trusts cannot occupy a residence, one of the
conditions required for excluding gain.

2. Some Surviving Spouses Don’t Survive Long Enough

If the surviving spouse does not live for a meaningful period of time following the first spouse’s
death, there is little chance that assets inside of a credit shelter trust will have had an opportunity
to appreciate in value to any significant extent. So after undergoing the expense, delay, and
complexity involved in funding and administering the credit shelter trust, it would do no better
than the simple, cost-effective portability election.

3. Stepped-Up Basis May be More Important

Remember that assets owned either outright by the surviving spouse or by a QTIP trust will get a
stepped-up basis for income tax purposes on the death of the surviving spouse. Assets inside of
a credit shelter trust, however, do not get a step-up in basis. One must therefore check the
balance sheets, for if the lurking capital gain in the estate is substantial yet the combined net
worth puts the couple just over one basic exclusion amount, the step-up in basis matters much
more than the estate tax savings—to the point that a credit shelter trust may be unwise.

C. The Bucket Two Template

So the decision between a credit shelter trust and a portability election, ultimately, comes down
to the answers to these five questions: (1) when will the first spouse die?; (2) what assets will the
couple have at the time of the first spouse’s death?; (3) how much longer will the surviving spouse
live after the death of the first spouse ?; (4) what will the basic exclusion amount be when the
first spouse dies?; and (5) what will the transfer tax rates be upon the death of the first spouse?
If we know this information, we can make the right choice. But few planners will be in a position
to answer these questions with any confidence. Accordingly, the important theme for all planning
in Bucket Two is flexibility. We want a plan that can let the couple choose the right path (credit
shelter trust or portability election) when they have better answers to those five questions (i.e.,
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after the death of the first spouse) instead of a plan that forces them to commit to one path now
when there is so much uncertainty. This template does that.

1. Transfer Upon First Spouse’s Death: Trust or Outright Gift?

It all starts with the same question posed to Bucket One couples: if taxes were not an issue, what
should happen to the assets when the first spouse dies? Since we can create an effective plan
regardless of which option the couple chooses (outright gift or trust), tax consequences have no
relevance at this stage. See the Bucket One template for discussion of when couples might prefer
outright gifts over trusts and vice versa.

2. Outright Gifts — Disclaimer Planning

If the couple elects to have the assets of the first spouse pass to the survivor by outright gift, then
the testamentary document (will or living trust) should contain a provision whereby any gift
properly disclaimed by the surviving spouse shall pass to a credit shelter trust. This way, we keep
both portability and the credit shelter trust on the table, and we need not choose between them
until after the death of the first spouse to die.

If, for example, we know after the death of the first spouse that portability is the better option
(because the survivor is not expected to live long, or because of the nature of the assets, or
because of whatever other reason), the surviving spouse simply accepts the gift. The executor
can then file an estate tax return that claims a full marital deduction. This reduces the taxable
estate to zero (since all passes to the surviving spouse outright), and then the unused applicable
exclusion amount passes to the surviving spouse. But if we decide that a credit shelter trust is the
better option, the spouse can disclaim the gift (or disclaim an amount equal to the amount of the
first spouse’s remaining applicable exclusion amount) and by operation of the instrument the gift
will pass to the credit shelter trust.

This structure postpones making the ultimate decision until after the death of the first spouse.
Like any plan making use of qualified disclaimers, the planner should discuss with the couple the
practical constraints involved. For instance, the surviving spouse must not accept the benefit of
any of the deceased spouse’s property in order for any disclaimer to be valid. That means funds
will need to be available for the surviving spouse so that the survivor is not tempted to accept
the benefit of the deceased spouse’s property before the final decision whether to make a
disclaimer has been made.

3. Trusts — Clayton QTIP

If the couple instead opts to have the assets of the first spouse pass to the survivor through a
trust, a good vehicle is the so-called Clayton QTIP trust. A Clayton QTIP is just like a regular QTIP
trust in that all income is to be paid at least annually to the surviving spouse and trust
distributions during the spouse’s lifetime can be made only to the surviving spouse. And like a
regular QTIP trust, the executor has to elect to treat assets intended to qualify for the marital
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deduction as “qualified terminable interest property.” But the Clayton QTIP trust contains an
additional provision: to the extent the executor does not elect to qualify an asset passing to the
trust as qualified terminable interest property, such property shall automatically pass to a credit
shelter trust.

An example illustrates the flexibility of this approach. Suppose the deceased spouse’s will leaves
everything to a Clayton QTIP. If the deceased spouse’s executor decides that portability is the
preferred planning option for whatever reason, the executor will make the QTIP election on a
timely filed estate tax return for all of the assets in the trust. The gift will qualify for the unlimited
marital deduction, meaning the deceased spouse’s taxable estate will be reduced to zero and the
full DSUE Amount can port over to the surviving spouse. If the executor instead decides that the
credit shelter trust is best, the executor can select assets with a value equal to the deceased
spouse’s remaining applicable exclusion amount and then make the QTIP election for all other
assets. The unelected assets will pass automatically to the credit shelter trust.

As with the disclaimer approach, the Clayton QTIP allows the couple to defer making the decision
between portability and the credit shelter trust until after the first spouse dies. It thus provides

the needed flexibility.

V. PLANNING FOR BUCKET THREE COUPLES

BUCKET THREE TEMPLATE

e Traditional high net worth planning
e Caution when transferring interests in S corporation or partnership

Unlike good stories, we have saved the most boring for last. Not much has changed when it comes
to advising, say, the $50 million estate. The techniques used prior to ATRA remain attractive now.
Choosing between portability and a credit shelter trust alone will not be enough.

A. Traditional High Net Worth Planning

The planner still needs to consider strategies that can reduce the amount of wealth subject to
tax while still retaining the desired level of control over and cash flow from the assets in the
estate. These strategies include:

e spousal lifetime access trusts (SLATSs)

e irrevocable life insurance trusts (ILITs)

e grantor retained annuity trusts (GRATS)

e charitable lead trusts (CLATs and CLUTSs)

e charitable remainder trusts (CRATs, CRUTs, NIMCRUTS)

e donor-advised funds, private foundations, pooled income funds
e family limited partnerships (FLPs) and limited liability companies
e installment sales to “defective” grantor trusts

e dynasty trusts
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Of course, even some Bucket Two couples may find one or more of the above strategies useful
in their own planning as well. But it's now primarily Bucket Three couples that are concerned
with gross estate minimization.

B. Transferring Assets in S Corporations and Partnerships

One fairly recent development may affect Bucket Three couples primarily, but even some Bucket
Two and Bucket One couples may face this issue too. Before 2013, couples with stock in S
corporations or partnerships that operated small businesses often gifted their equity interests to
children as part of their succession plan. But for children that do not materially participate in the
business, doing so today presents an additional risk: the flow-through income of an S corporation
or partnership engaged in an active trade or business is treated as net investment income in the
hands of an owner who does not materially participate in the business. In some cases, the flow-
through income from the business by itself catapults the beneficiary into a tax bracket high
enough to trigger the 3.8% net investment income surcharge.

A better solution is to transfer such equity interests to a grantor trust for the benefit of the non-
participating child. The income is taxed to the parents (who presumably remain active in the
business) so the flow-through income is not subject to the surcharge. In addition, the payment
of tax by the parents is not an additional gift to the trust or the beneficiary.
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Congratulations!
You’ve been
nominated!

» Badge of Honor?
» Organized
Loyal
Trustworthy
Fair
Capable

The “Favorite”






Congratulations!
You’ve been
nominated!

» Misconceptions:
» “I’m in charge”
» Leverage over
beneficiaries

» Discretion in decision
making = Substitution of
decision making.

» “l know what he
would have really
wanted.”






Fiduciary Duty:

The word fiduciary comes from the Latin fiducia, meaning "trust," and
means a person who has the power and obligation to act for another
under circumstances which require total trust, loyalty, good faith and
care.

A person legally appointed and authorized to hold and manage assets
for the benefit of another person, rather than for his or her own profit.

Investopedia.com





When Fiduciary Duty Begins

Personal Representative — Utah Code Ann. §75-3-701
Upon Appointment
Relation back
Ratification

Trustee - Utah Code Ann. §75-7-701
Upon notice to the beneficiaries;
Accepting delivery of trust property;

Exercising trustee powers of performing trustee duties; or

Upon substantial compliance with the terms of the trust.





Duties of a Personal Representative

General Duty

a. To settle and distribute an
estate in accordance with the
terms of the probated and
effective will and Utah code
and as expeditiously and
efficiently as is consistent with
the best interests of the estate.
(Utah Code Ann. 875-3-703)

b. To settle the estate
without adjudication except to
resolve questions concerning
the estate or its administration.
(Utah Code Ann. 875-3-704)

c. To observe the standard
of care applicable to trustees
as described by Section 75-7-
902. (Utah Code Ann. 875-3-
703)

Inventory and
Appraisement

a. An initial personal
representative should, within three
months, prepare, with reasonable
detall, an inventory of property
owned by the decedent at the
time of death and send it to
interested persons who request it.
(Utah Code Ann. §75-3-705)

b. The personal representative
should supplement the inventory
with any property not included in
the original inventory that comes
to the knowledge of the personal
representative or if the personal
representative learns that the
value or description indicated in
the original inventory for any item
is erroneous or misleading. (Utah
Code Ann. 875-3-707)

Possession of
Estate

a. The personal
representative has the right,
and should take possession or
control of, the decedent’s
property, except that any real
property or tangible personal
property may be left with or
surrendered to the person
presumptively entitled thereto
unless or until, in the judgment
of the personal representative,
possession of the property by
him will be necessary for
purposes of administration.
(Utah Code Ann. 875-3-708)

b. The personal
representative shall pay taxes
on, and take all steps
reasonably necessary for the
management, protection, and
preservation of, the estate in his
possession. (Id.)






Duties of a Trustee

General

A trustee must
administer the trust
expeditiously and in
good faith, in
accordance with its
terms and purposes
and the interests of
the beneficiaries.
(Utah Code Ann. 875-
7-801)

Duty of Loyalty
Duty of Impartiality

Duty of Prudent
Administration

Cost of
Administration

Trustee’s Skill

Recordkeeping
and ldentifying
Trust Property

Duty to Collect
Property

Duty to Control and
Protect Trust Property

Duty to Invest
Prudently

Duty to Enforce
Claims

» Duty to Inform and
Report
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How to Avoid
Fiduciary Pitfalls

il

Understand the risks
and responsibilities
associated with
being a fiduciary;

responsibility






How to Avoid
Fiduciary Pitfalls
(cont.)

2. Understand the E

Terms of the
Document and Terms &

Administer Conditions
Accordingly






How to Avoid
Fiduciary
Pitfalls (cont.)

3. Compensation:
Reasonable Fees
Disclose Changes

Don’t Postpone
Payment






How to Avoid
Fiduciary Pitfalls
(cont.)

4. Keep Beneficiaries
Informed

» Inventory/Accounting
> Detalled Records
> Good Communication






How to Avoid
Fiduciary Pitfalls
(cont.)

5. Give Notice
> Notice to Creditors
> Notice to Beneficiaries






How to Avoid
Fiduciary
Pitfalls (cont.)

6. Prudent Investments
» Permissible Investments
» Diversify Assets

» Balance Beneficial
Needs and Interests

Real Estate
Business Assets






How to Avoid
Fiduciary Pitfalls
(cont.)

7. File Returns and Pay
Taxes

» Know the deadlines
» Identify missing Returns
» File Form 8971
» Minimize Personal
Liability
» Hire a professional

» Consider IRS Forms
56, 4810, and 5495.






How to Avoid
Fiduciary Pitfalls
(cont.)

8. Administer Expeditiously
and Efficiently

(The interests of the
beneficiaries supersede
other personal or
professional commitments.)






How to Avoid
Fiduciary Pitfalls
(cont.)

9. Use Professional
AdVIsSOrs






How to Avoid
Fiduciary Pitfalls
(cont.)

10. Safeguard Assets
» |dentify Assets
» Take Control
» Segregate






How to Avoid
Fiduciary Pitfalls
(cont.)

11. Be Loyal

> Beneficiaries’ interest
come first;

» Avoid self-dealing





How to Avoid
Fiduciary Pitfalls
(cont.)

12. Be Impartial

> Consider all interests
Income only

Income and
principle

Life estate

Current interest vs.
remainder interest
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Principal Versus Income - Legal Issues

I. Duty of Care

A. Duty to invest to achieve objectives of trust (defined by settlor) in light of beneficiaries’ needs
(anticipated by settlor, but often defined by beneficiaries’ circumstances)

1. A trustee shall administer the trust as a prudent person would, by considering the purposes,
terms, distributional requirements, and other circumstances of the trust. In satisfying this
standard, the trustee shall exercise reasonable care, skill and caution. UCA § 75-7-804

B. Trust objectives and beneficiaries’ idiosyncratic needs determine investment horizon(s).

II. Duty of Impartiality

A. If a trust has two or more beneficiaries, the trustee shall act impartially in investing, managing,
and distributing the trust property, giving due regard to the beneficiaries’ respective interests.
UCA § 75-7-803

B. Why do attorneys prefer trusts, if not to manage property over time for the benefit of multiple
beneficiaries (transferring property to any type of entity will avoid probate)?

III. Zero Sum Game

A. What is the safest way to avoid acting impartially (at least in making distributions)? Make equal
distributions to similarly situated beneficiaries.

B. How many beneficiaries are similarly situated?
C. Most folks opt for equal.
IV Principal Versus Income

A. UPIA

1. Method of accounting between two categories of trust beneficiaries: those entitled to income
and those entitled to principal

2. Whether a particular receipt or disbursement is properly allocable to one beneficiary (income
beneficiary) or another (principal beneficiary)

3. This dichotomy is a creature of drafting

a. Concept of perpetual trust, spending only the income, preserving principal for future
generations

1. An act of hubris which the rule against perpetuities is specifically designed to prevent

B. UPrulA





1. Trustee must invest trust assets as a “prudent investor,” developing a strategy for the entire
portfolio and not each asset in isolation (diversification), and should consider economic
conditions, possible effect of inflation/deflation, tax consequences, the role each investment
plays within the overall portfolio (asset allocation), expected total return, other resources of
the beneficiaries, needs for liquidity and income and preservation and appreciation of capital
an assets special value/purpose in relation to the trust purposes. UCA § 75-7-902.

b4

V. Possible Responses
A. Obliterate distinction between income and principal beneficiary

1. But what to do when principal/income distinction is desirable, e.g., QTIP trust in a second
marriage of spouses with disparate wealth?

B. Create separate trusts

C. Eliminate zero sum games by creating preferences
D. Expressly grant trustee discretion to invest in accordance with modern portfolio theory

E. Total return trust

4817-0588-5775
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“Balancing the Needs of Income and Remainder Beneficiaries Through Asset Allocation and
Investment Management”

Outline:
e The Challenge: Balancing Fiduciary Responsibility
O Trustees are expected to maintain their fiduciary responsibilities to both current and
remainder beneficiaries in a market environment where income is hard to find.
= Trustees operate under the prudent investor rule for both safety of principal
and production of a reasonable rate of return.
= Safety includes protecting the purchasing power of trust principal from erosion
due to inflation.
= Return includes total return, which contemplates both current income and
capital appreciation.
o Inthe current low-yield environment, one might argue that investing for total return
would violate the trustee’s duty of impartiality to the income beneficiary.
o The Uniform Prudent Investor Act takes a total portfolio approach to risk and return,
eliminating restrictions on types of investments, allowing for further portfolio
diversification. This reflects a modern portfolio theory and total return approach to

fiduciary portfolio management.
L}

hitp://www.uniformlaws,org/shared/docs/prudent%20investor/upia final 94.0
df
e Capital Markets: Interest Rates and Income
o ltis becoming more and more difficult to find income while trying to manage risk to
principal.
» 10 yr U.S. Treasury yield history
= U.S. Fixed Income Current Yields and Historical Returns
= Global Fixed Income Current Yields and Historical Returns
o Historically, investment managers and trustees could simply increase the allocation to
bonds in the portfolio to increase the level of income to current beneficiaries. Today,
however, the low interest rate environment does not provide adequate levels of income
to current beneficiaries.
o Asset allocation beyond 60/40.
»  Asset classes
e Diversification across stocks, bonds and alternative investments.
e Alternatives can be very helpful if selected properly.

o For example, while publicly traded REITs can provide a higher
level of income, they can also add market risk and increased
price volatility to the portfolio. Certain liquid hedge funds, if
properly selected, can add diversification of risks, returns, and
low correlation with the equity market.

* Asset allocations focused on generating income requires moving beyond
core fixed income.

o Sub-asset class diversification

£895 Undon Parl





o0 Geographic allocation
o Credit quality diversification
o Duration diversification

o Consider complementing a fully diversified investment portfolio with income generating

investments.

» Income strategies have to be well understood and allocations should be tactical
in nature, because stretching too far for income can result in taking on excessive
risks (credit risk, market risk, duration risk, etc.).

= |ncome strategies include, but are not limited to:

High Dividend Equities

Dividend Growth Equities {notably not just high dividend equities)
Preferred Equities

Infrastructure

Master Limited Partnerships (MLPs)

Option Strategies

Convertible Bonds

Real Estate

Private Credit

Documentation: The Investment Policy Statement
Investment Policy Statements
= |nvestment Policy Statement — A mutual agreement between the investment
manager and the investor/trustee summarizing how the account will be
managed.

¢]

Disclosures:
Olympus Wealth Management, LLC is a Registered Investment Adviser. This material
(including any attachments) is solely for informational purposes. Advisory services are
only offered to clients or prospective clients where Olympus Wealth Management, LLC
and its representatives are properly licensed or exempt from licensure. Past performance
is no guarantee of future returns. Investing involves risk and possible loss of principal
capital. No advice may be rendered by Olympus Wealth Management, LLC unless a client
service agreement is in place.

@]

Investment policy statements often include: investment objective, time
horizon, types of investments to be used, investment restrictions and/or
constraints, asset allocation target and range from target, risk tolerance,
liquidity needs, distribution requirements, tax policy, monitoring,
frequency of reviews, etc.

Provided both the investment manager and the investor/trustee with a
document for guidance and future reference.

Encourages effective communication between the investment manager
and the investor/trustee.

Olympus Wealth Management and its affiliates do not provide tax, legal or accounting
advice. This material (including any attachments} has been prepared for informational
purposes only, and is not intended to provide, and should not be relied on for, tax, legal

s505 Union Pa
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or accounting advice. You should consult your own tax, legal and accounting advisors
before engaging in any transaction.

Olympus Wealth Management, LLC provides content or industry related materials for
your convenience produced by other providers. Olympus Wealth Management, LLC is not
responsible for errors or omissions in the materials from third parties, and does not
necessarily approve of or endorse the information provided. Users who access these
materials may be subject to the copyright and other restrictions on use imposed by those
providers and assume responsibility and risk from use of those materials.

1, L
nwond Helghts, UT 84047
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1. The role of financial advisor

a. Advice: Work with trustee to provide clarity
1. Financial modeling of various portfolio alternatives
1. Asset allocation changes can have a big impact
ii. Real world experience
iii. Goal — good decisions over time
1. Prudent investor rule and impartiality
b. Investment Management
i. Strategic
1. Asset Goals
a. Preserve or grow inflation-adjusted value of principal
b. Produce reasonable trust accounting income
2. Specific investment tools within account
a. The importance of liquidity
ii. Tactical
1. Distributions, rebalancing & account management
2. Investment changes as the world changes
a. Ex: Bonds use to be frequent income tool. Less so today.

2. Fiduciary duty to both income and remainder beneficiaries
a. Set distribution amount (ie, 5% per year)
i. Invest for total return, risk tolerance & predictability/dependability of
distributions
1. Corpus —Maintain & grow purchasing power (Inflation + over LT)
2. Distributions — predictability often important
b. Trust accounting income distributions
i. Caution: how is “income” defined?
1. MLPs often ~80% ROC
ii. Invest for income and growth
1. Higher income allocation, less growth allocation
2. Volatility concerns
a. Corpus: Long term time horizon
b. Income: Predictability year to year

3. Trust language and flexibility - often gives trustee additional flexibility
a. “Power to Adjust” — broadens definition of income
b. “Unitrust Distribution” — set distribution to a set percentage of principal





4. Why distribution rules and asset allocation matters (Monte Carlo on one case study)

Display 3
Total Wealth-Year 30 (Median, Real, After-Tax)*

Strateyy Income Baneficiary Remainder Baneficiuy
Currant Allosation $1.38 BLEM

incorne Diskibutinn

Current Allocation 31508 148

Unitrissd Distritation

B0% Stocks £ 40% Bonds BLEM $1.80

e Distribution

0% Siooks / 20% Borels 21.8M $2.0M

Usiteust Disdribution

ot 4 TR o Bung
s, S et IR, men, By dutele.

a. Source: November | December 2009 ABA Trusts & Investments

5. Family dynamics
a. Who is the Trustee
b. Who are the income beneficiaries?
i. If mom & dad
1. Big estate — likely wants to minimize income distributions
2. Small estate — income is important part of mom & dad’s cash flows

6. Balancing Safety, Growth & Income
Long Term Growth

%‘m‘%@y invome

7. Investment tools & allocations (typically in range of 50/50 to 80/20)
a. 30% Growth stocks (yield: 0-2%)
b. 30% Income stocks (~3.2%)
c. 20% Hybrids (REITs, MLPs, BDCs) — 6%
d. 20% Short term, high quality bonds (2.5%)
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Justin Ellsworth

e |n 2004, Justin Ellsworth, a Marine, was killed by
a roadside bomb in Fallujah while assisting in a
civilian evacuation of the area.

e Justin’s father, John Ellsworth, was appointed as
the PR and tried to gain access to Justin’s Yahoo!

email account.

— Only Marine officers had government accounts; Justin
had to use a Yahoo! account to contact friends and

family back home.

— John wanted access to the Yahoo! account to preserve
some of the last words of his son.

4 © 2017 Snell & Wilmer





Justin Ellsworth (continued)

 Yahoo! denied John, as the request violated
Yahoo!’s terms of service.

e A court eventually ordered Yahoo! to give
John a copy of Justin’s messages.

e Companies have historically been hesitant to
disclose Digital Assets to third parties due to
the Computer Fraud and Abuse Act (1984).

5 © 2017 Snell & Wilmer





Bridging the Gap

e Uniform Law Commission drafted initial
Uniform Fiduciary Access to Digital Assets Act
(UFADAA) in 2014.

e Revised in 2015 as Revised UFADAA.

e Utah adopted its version, which went into
effect May 9, 2017.

— Chapter 11 of the Utah Uniform Probate Code.

6 © 2017 Snell & Wilmer





Endorsements of Revised UFADAA

e Facebook

e Google

 National Academy of Elder Law Attorneys
e Center for Democracy and Technology

e Association of American Retired Persons
— (AARP)

7 © 2017 Snell & Wilmer





Working Definitions - §75-11-102

e User:
— a person that has an account with a Custodian

e Custodian:

— a person that carries, maintains, processes,
receives, or stores a Digital Asset of a User

e Fiduciary:

— an original, additional, or successor personal
representative, conservator, guardian, agent, or
trustee

8 © 2017 Snell & Wilmer





Working Definitions (continued)

e Digital Asset:

— an electronic record in which an individual has a
right or interest

 What a Digital Asset is not:

— Access to digital content limited by license
* i.e. ebooks, digital music, digital comic books

— Digital content generated on behalf of an
employer

9 © 2017 Snell & Wilmer
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Examples of Digital Assets

Uploaded videos e Manuscripts
Electronic receipts e Art

Email messages e Digital currency
Blogs e Virtual property

Online photo albums

© 2017 Snell & Wilmer
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Planning Before Revised UFADAA

Make a list of all your accounts and passwords
and let a loved one know where to find the list.

© 2017 Snell & Wilmer
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Problems

List can be lost or never made.
Some accounts can be left off a list.

Passwords can expire.

Retrieval of passwords can get complicated.

Custodian can delete content if it learns the

User has died.

© 2017 Snell & Wilmer
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Applying Revised UFADAA

Three Scenarios:

1. §75-11-104(1) — A Custodian may provide an
online tool in which a User directs what is to
happen to the User’s Digital Assets.

2. §75-11-104(2) — A User may grant access to

Digital Assets to a Fiduciary in a validly executed
document.

3. §75-11-105(3) — If neither scenario is used, fall

back on what is allowed under the Custodian’s
service agreement.
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Scenario 1 - The Tool (§75-11-104(1))

Fake Name creates an account on Facebook and
wants his wife to be able to access his account
when he dies so as to alert his “friends” of his
demise. He also wants her to get a copy of photos,
videos, and posts he has shared.

Facebook has a tool for Users to appoint a “Legacy
Contact” and elect what information is available to
the Legacy Contact.

Facebook: Settings --> General --> Manage Account
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©% General
{3 Security and Login

Privacy

Timeline and Tagging
Blocking

Language

Notifications

Mobile

Be® BHOOD

Public Posts

Apps

Ads
Payments
€ Support Inbox
H videos

R

General Account Settings

Name

Username

Contact

Ad account contact
Networks
Temperature

Manage Account

Will need to check
this box to grant
access to Digital
Assets

Fake Name

fake@emailaddress.com

fake@emailaddress.com

Fahrenheit

Your Legacy Contact

Learm more

Fake Name's Wife

Remove - Message

Data Archive Permission

i. Learn more

Request account deletion

Deactivate your account

ent. Learn more

Deactivate your account

Eadit
Edit

Edit
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Scenario 1 - The Tool (continued)

 Appointing a “Legacy Contact” gives the User
peace of mind that their wishes can be met.

 Facebook has peace of mind, as it knows

exactly what the User wants to pass at the
User’s death.
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Scenario 2 - The Will (§75-11-104(2))

Fake Name creates an account on Facebook and
wants his wife to be able to access his account
when he dies so as to alert his “friends” of his
demise. He also wants her to get a copy of photos,
videos, and posts he has shared.

Completely ignores the tool for appointing the
Legacy Contact but includes language in his will that
grants his duly appointed Fiduciary access to all
Fake Name’s Digital Assets.
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Scenario 2 - The Will (continued)

e Under §75-11-108, a Fiduciary can request
from a Custodian a copy of a User’s Digital
Assets at User’s death.

— Fiduciary must include in the written request a
certified copy of the:
e Death certificate
e |Instrument appointing the Fiduciary

e |f for electronic communications, a copy of the User's
will evidencing the User's consent to disclosure of the
content of electronic communications (§75-11-107)
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Scenario 2 - The Will (continued)

e Under §§75-11-107 and 108:

— A Custodian may request certain assurances:

e Evidence linking the Digital Assets to the User (i.e.
username, account number, description of Digital
Assets, etc.);

o Affidavit stating that disclosure of the User's Digital
Assets is reasonably necessary for administration of the
estate; OR

e A finding by a court that disclosure of the User's Digital
Assets is reasonably necessary for administration of the
estate.
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Scenario 3 - The Nothing (§75-11-105(3))

Fake Name loves his Apple products and
religiously stores all of his files in the iCloud.

Fake Name does not think to search for an
online tool, nor does he address Digital Assets in
his will.

Fake Name dies.
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Scenario 3 — The Nothing (continued)

Apple can fall back on its iCloud Terms and
Conditions, which currently state:

D. No Right of Survivorship

Unless otherwise required by law, You agree that your Account is non-transferable and that any rights to
your Apple ID or Content within your Account terminate upon your death. Upon receipt of a copy of a
death certificate your Account may be terminated and all Content within your Account deleted. Contact
iCloud Support at support.apple.com/icloud for further assistance.

Fake Name’s content can be deleted entirely.
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Scenario 4 - The Purge

A User may restrict access to Digital Assets.

e See §§75-11-105(3) and 108:

— “A fiduciary's... access to digital assets may be
modified or eliminated by a user”

— “Unless the user prohibited disclosure of digital
assets or the court directs otherwise”
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Delete Your Account in the Future?

This will remove your legacy contact.

Please confirm that you want your account deleted after your death.
Once someone lets us know that you passed away, all of your info,
photos and posts will be permanently removed from Facebook and
no one will be able to see your profile again.

Learn More Cancel Delete After Death
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Planning with Revised UFADAA

Have the conversation with clients.
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Planning (continued)

e Discuss the issues surrounding Digital Assets.

— Many clients are unaware a problem exists despite
opting for the ease of a digital lifestyle.

* Explain the options in dealing with Digital
Assets:
— Look for an online tool.
— Plan for Digital Assets in the will.
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Planning (continued)

e Using the online tool will help streamline the
process.

— Can be a headache if the client has to search several
websites for the online tool.

— Client should make a list of websites in which the tool
is used.

 Expressly grant a Fiduciary the powers to control
or obtain a copy of Digital Assets.

 Counsel the client to print off important things
and store them with other important documents.

© 2017 Snell & Wilmer





27

Custodian Disclosures

e Pursuant to §75-11-106, a Custodian has
several options as to how much it discloses to
a Fiduciary, dependent on the circumstances:
— May grant full access to an account.
— May grant limited access to an account.

— May provide a copy of Digital Assets that the User
would have had access to on the date of the
request.

e Exempts deleted items.
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Custodian Disclosures (continued)

* A Custodian may charge a reasonable fee for
its cooperation in disclosing Digital Assets.

e If only a subset of the Digital Assets are to be
disclosed but such disclosure would be an
undue burden on the Custodian then the
Custodian can refuse to disclose the Digital
Assets altogether.

— A court can determine if any disclosure should be
made in this instance.
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Applicability of Revised UFADAA

e Pursuant to §75-11-103, the Revised UFADAA

applies to all wills (and other applicable
documents) executed on, before, and after

May 9, 2017.

e A Custodian must comply if the User was a
resident of Utah at death.

© 2017 Snell & Wilmer





30

Wider Coverage

e Revised UFADAA not only covers Fiduciaries
administering an estate, but trustees, agents,
and conservators and guardians.

e Each type of Fiduciary has a set of Sections in
the Revised UFADAA:

— Agent of principal: §§109 and 110
— Trustee: §§111, 112, and 113
— Conservator or guardian: §114
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Representing a Fiduciary - §75-11-115

A Fiduciary:
— Has duties of duty, loyalty, and care.

— Cannot violate terms of service, laws (like
copyright law), or impersonate the User.

— May request that a User’s account be terminated
with a written request, a certified copy of the
death certificate, and proof of appointment.

e The Custodian may still request further evidences of
the Fiduciary’s need to access and alter the User’s
account.

© 2017 Snell & Wilmer





Questions?
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